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FROM PREFACE TO THE FIRST EDITION 


In the following pages it has been my endeavour to set 
out Maine’s exposition of Ancient Law in a short and clear 
arrangement adding explanatory notes wherever the subject 
matter required it and bringing it up to date in accordance with 
later researches. I have everywhere devoted greater attention 
to clearness of exposition than to brevity, and if I have succeeded 
in placing before the students of Law and Comparative Politics 
of our Universities something more than a merely abridged 
edition of Maine’s classical work I shall deem my object to 
have been fulfilled. 


Calcutta, | 
May, 1913. I 


P. Skngupta 


PREFACE TO THE TENTH EDITION 

The necessity for a tenth edition of this book indicates how 
far it has succeeded in meeting a want keenly felt by students 
from all over India. I have fully availed myself of the oppor¬ 
tunity again afforded to me of revising the book carefully 
throughout, and I hope this edition will be as useful to them 
as the preceding ones. 


Calcutta, 
September, 1950. 


P. Sengupta 



INTRODUCTORY 


The chief object of Sir Henry Maine’s Ancient Two-fold 
Law is, as he puts it, to indicate some of the earliest thiTwork 
ideas of mankind as they are reflected in Ancient ^ laine * 
Law, and to point out the relation of these ideas 
to modern thought. Though he defined his own 
undertaking in such studiously modest terms the 
verdict of the age is that by his contributions he did Maine’s 

HC TV ICtlS 

nothing less than create the natural history of law. in the 
“It is easy” says Pollock, 4 ‘to underrate his of 1 juris- 
originality now that his points have been taken up prudence, 
by many teachers and become current in the schools. 

But it was he who first cleared and sowed the ground. 

We may till the fields that the master left 
untouched, and one man will bring* a better ox to 
yoke to the plough, and another a worse ; but it is 
the master’s plough still.” 

Sir Henry Maine established the new school of Maine, the 
... .... _ , . , father of 

historico-comparative jurisprudence by his researches compara- 

which are embodied in four volumes of his epoch- p^ieiictT." 

making works. The materials at his desposal were 

exceedingly scanty. Such facts as were known had 

never before been critically investigated. The result 

is that you will find .many of Maine’s conclusions 

requiring revision now. But considering the very 

limited evidence which was accessible to him, the 



u 


Importance 
of Roman 
Law in the 
study of 
jurispru¬ 
dence. 

(C. U. 

July, 34). 


wonder is not that Maine’s conclusions will require 
correction at times but that so much of his conclu¬ 
sions is actually supported and strengthened by later 
researches. 

It may seem that Maine has drawn from Roman 
Law a disproportionate number of his illustrations, 
but it should not be forgotten that in the history of 
legal conceptions Roman Law occupies a position of 
unique value. It forms a connecting link between 
the institutions of our Aryan forefathers and the 
complex organisation of modern society. Its ancient 
records carry us back to the dawn of civil jurisdic¬ 
tion, and as we trace for more than a thousand years 
there is exhibited a panorama of legal development 
such as cannot be matched in the history of the laws 
of any other country. It is this that has led Maine 
to take Roman Law as a typical system and draw 
from it such a large number of his illustrations. 
Maine has indeed gone so far as to say that much 
of the enquiry attempted by him could not have been 
prosecuted with the slightest hope of a useful result 
if there had not existed a body of law like that of 
the Romans. 



MAINE’S ANCIENT LAW 

CTAPTER I 

ANCIENT CODES 
The Origin and Growth of Law 

The most celebrated system jurisprudence known 
to the world—the Roman jurisprudence—begins, as 
it ends, with a code. It begins with the celebrated 
Twelve Tables, the first written law of the early 
Romans, and ends with the Institutes of Justinian. 
But the publication of the Twelve Tables is not the 
earliest point at which we can take up the history 
of law. Unquestionably many jural phenomena lie 
behind these codes and preceded them in point of 
time. Not a few documentary records exist which 
profess to give us information concerning the early 
phenomena of law. Our best sources of knowledge 
are the Greek Homeric poems, considered not as a 
history of actual occurrences, but as descriptions, 
not wholly idealised, of a state of society known ^ 
the writer. 


The Twelve 
Tables do 
not repre¬ 
sent the 
earliest 
stage in 
legal 
hi story. 


Our best 
sources of 
knowledge 
as to the 
early 

phenomena 
of law are 
the Greek 
Homeric 
poems. 
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ANCIENT LAW 


First Stage 


The Epoch of Themistes 


The litera- The earliest notions connected with the concep- 

hemicfagt* tion of a law are those contained in the Homeric 

u^Utcmo^t wor ^ s Themis and Themistes . When a king decided 

rudimentary a dispute bv a sentence, the judgment was, in that 
form of law 

with which heroic age, assumed to be the result of direct inspira- 

aajuainted, ^ on - The divine agent suggesting judicial awards 

Themhtcs to kings was Themis , the Greek Goddess of Justice. 

or divinely Themistes , the plural of Themis , are the awards 
dictated 

judgments, themselves divinely dictated to the Judge. 

■ c V ' It must be distinctly understood that these 

Jan., oO). 

Themistes are not laws but judgments. The king 


Trace the 
steps by 
which wr 
arrive at the 
era of Codes 
from the era 
of heroic 
kingships. 

(C. C. 

June, 45). 

IVhat were 
the earlier 
stages 
th rough 
which law 
passed 
before 
it loas 
codified. 

(C. U. 

Jan., 22). 


is not a law-maker but a judge. He is provided with 
Themistes, but consistently with the belief in their 
emanation from above, they cannot be supposed to 
be connected by any thread of principle ; they are 
separate, isolated judgments. 

This notion of a divine agency suggesting Themistes must 
be kept apart from the conception of a Deity dictating an 
entire code or body of laws, as in the case of the Hindu laws 
of Mann, which seems to belong to a range of ideas compara¬ 
tively more recent and more advanced. 

These Themistes are probably only a developed 
form of the irresponsible commands which, in a still 
earlier condition of the race, the head of each isolataed 
household may have addressed to his wives, his 
children, and his slaves.* 


* This point has been fully developed in Chapter V—tlie 
central chapter of the book. 
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Themistes and the Austinian conception of Law 

Bentham and Austin resolved every law into a command Inappli- 
of the lawgiver, an obligation imposed thereby on the citizen, t j le ‘ 
and a sanction threatened in the event of disobedience; it is Austiniian 
further predicated of the command that it must prescribe 
not a single act , but a series or number of acts of the same the first 
class or kind. This Austinian conception of law tallies only 
with the facts of mature jurisprudence. It cannot be made history, 
to fit archaic society. First, it is certain that in the infancy 
of mankind no sort of legislature, not even a distinct author 
of law, is contemplated or conceived of. We have noticed 
that a heroic king, who was provided with Themistes, was Themistes 
not a law maker but a judge. Secondly, the only authori- aldn^tr^ 
tative statement of right and wrong, at that time, is a commands 
judicial sentence after the facts, not one presupposing a p™ 1 * t(> 
law which has been violated, but one which has been j Vhich 
breathed for the first time by a higher power into the phase of 
judge’s mind at the moment of adjudication. Thirdly, ^f^aw 
Themistes are simply separate, isolated judgments. They docs the 
prescribe a single act, not a series or numlier of nets of the 77 /^,^ ° U * 
same class or kind. They have thus the characteristic point- to ? 
which, in the view of Bentham and Austin, distinguishes (C. l\ 
single or mere commands from laws. It is to commands, 
therefore, that Themistes are more akin than to laws. 

Second Stage 

The Epoch of Customary Law 

In the simple state of a primitive society the . . 

* The origin 

circumstances of the dispute that come up before of custom 
. . is in the 

the king for adjudication must often have been succession 

similar. In the succession of similar cases awards ( °.^ se s ” lnlar 

are likely to follow and resemble each other. Thus followed 

by similar 

Themistes bv repetition developed into more or less judgments. 
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ANCIENT LAW 


The con¬ 
ception of 
a custom is 
posterior 
to that of 
Theniistes. 


The decay 
of the Royal 
power. 


From an 
epoch of 
kingly rule 
we come 
everywhere 
to an era of 
aristocracies 
or oligar¬ 
chies. 


general rules of rudimentary custom, which is also 
expressed by the Homeric term, Dike . 

The conception of a custom is posterior to that of 
Theniistes. However strongly we, with out modern asso¬ 
ciations, may be iuclinded to lay down a priori that the 
notion of a custom must precede that of a judicial sentence, 
and that a judgment must affirm a custom or punish its 
breach, it seems quite certain that the historical order of 
the ideas is just the reverse, Nomos (a Law), so great and 
famous a term in the latter Greek society, does not occur 
in Ilomer.* 

The next important point in the history of juris¬ 
prudence is the decline of the royal power. Heroic 
kingship depended partly on divinely given preroga¬ 
tive and partly on the possession of super-eminent 
strength, courage and wisdom. Gradually, as the 
impression of the monarch’s sacredncss became 
weakened, and feeble members occurred in the series 
of hereditary kings, the royal power decayed, and, 
at last, gave way to the dominion of aristocracies . 
From an epoch of kingly rule we come everywhere 
to an era of aristocracies or oligarchies. 

This change however was not contemporaneous in all 
parts of the world—it was effected in India long before that 
in Europe. The people of Persia and of India had all their 

* It seems erroneous to assume that adjudication could 
have preceded Law. That a dispute is brought before any 
body for adjudication or the determination of the justice of 
the thing implies that people have already got an idea of 
justice in human relations and it is that justice or Dharma 
which they want to enforce by means of the adjudication. 
Even before the first adjudication, therefore, there must 
have existed a conception of a rule of justice which was at 
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heroic age and their era of aristocracies; but a military and 
a religions oligarchy appear to have grown up separately, 
lior was the authority of the king generally superseded. 
Contrary to the course of events in the West, the religions 
element in the Hast tended to get the better of the military 
and political. Military and civil aristocracies disappear 
annihilated or crushed into insignificance between the kings 
and the priestly order; and the ultimate result at which 
we arrive is a monarch enjoying great power, but circums¬ 
cribed by the privileges of a caste of priests. 

With the difference that in the Hast aristocracies 
become religious, in the West civil or political, the 

proposition that a historical era of aristocracies 

succeeded a historical era of heroic kings may be 
considered as true, if not of all mankind, at all 

events of all branches of the Indo-European family 
of nations. But the important point for the jurist 
is that these aristocracies were universally the 
depositaries and administrators of law. They seem 
to have succeeded to the prerogatives of the king 
with the important difference, however, that they 
do not appear to have pretended to direct inspiration 
for each individual judgment, as the progress of 

thought would not have tolerated any such pretension 
on their part, though here and there divine origin 
for the entire body of rules (as in the case of the 
Laws of Mann), or for certain parts of it, was 
claimed. What the juristical oligarchy now claims 
is to monopolise the knowledge of laws, to have the 

that time supplied by Dhartna.—Dz. N. C. Sen Gupta in 
his Evolution of Law. 


Ill the East- 
aristocracies 
become 
religious in 
the West 
civil or 
political. 
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Customs 
exist at 
this stage 
as a 

substantive 

aggregate 

known 

only to the 

aristocratic 

order or 

caste. 


At certain 
stage of 
civilization 
society must 
accept a 
Code or a 
caste 

How tar 
do you 
agree with 
t his diet tun 
of Maine 

<c. r. 

JuJv, 38, 
Ian., 29.1 


The law 
known to a 
privileged 
minority is 
the true 
u merit ten 
laic. 


exclusive possession of the principles on which 
quarrels are decided. This is the second stage in 
the evolution of law, namely, the epoch of customary 
laic. Customs or observances now exist as a substan¬ 
tive aggregate, and are assumed to be precisely 
known to the aristocratic order or caste. 

Tlie trust thus lodged with the Oligarchy was 
no doubt sometimes abused, but it certainly ought 
not to be regarded as a mere usurpation or engine 
of tyranny. Before the invention of t he art of 
writing, and in the infancy of that art, an arrange - 
mail ichieh assigned the duty of remembering and 
administering customary laics to a particular order 
or caste, who from the possession of superior intelli¬ 
gence and their position in society seemed to be the 
most fitted for it, icas the best expedient that could 
have beenv devised for the accurate preservation of 
the customs of the race. 

The law thus known to a privileged minority, whether 
a caste, an aristocracy, a priestly tribe or a sacerdotal college, 
is true unwritten law. Except this, there is no such thing 
as true unwritten law in the world. English case law, the 
law that is enshrined in decided cases and recorded in law 
reports, is sometimes spoken of as unwritten but this can¬ 
not strictly be so called. Case-Law is written law, and only 
different from Code-Law because it is written in a different 
way—the former is recorded in judgments passed by judges, 
the latter is embodied in statutes by the Legislature.* 


* The term, written law. is, in current professional use 
of the term, confined to an enactment or declaration which 
is authoritative not only in matter but in form also so that 
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Third Stage 

The Epoch of Codes 

In course of time the stage of customary law is 
replaced by another sharply defined epoch in the 
history of jurisprudence —the era of Codes , those 
ancient codes of which the Twelve Tables of Rome 
were the most famous specimen. Everywhere laws 
engraven on tablets and published to the people take 
the place of usage confided to the recollection of a 
privileged oligarchy. 

The ancient codes were, doubtless, originally 
suggested by the discovery and diffusion of the art 
of writing. It is true that the aristocracies seem to 
have abused their monopoly of legal knowledge, and 
the growing democratic sentiment in the people was 
averse to the exclusive possession of law by an 
aristocratic minority. But though these have added 
to their popularity, the codes were certainly, in the 
main, a direct result of the invention of the art of 
writing. Inscribed tablets were seen to be a better 
depositary of law, and a better security for its 
accurate preservation, than the memory of persons, 
however strengthened by habitual exercise. 

These codes mingled up religious, civil, and 
merely moral ordinances without any regard to their 
essential character. The severance of law from 
morality, and of religion from law, belongs to the 
later stages of mental progress. 

its very words not only contain but constitute the law.— 
Pollock. 


Prom the 
epoch of 
customary 
laws we 
come to the 
era of Codes 
as a direct 
result of the 
invention 
of writing. 


Give <x 
short 
history 
of ancient 
Codes. 

(C. U. 
June, 45.) 


Ancient 
Codes 
mixed up 
law with 
moral rules 
and religi¬ 
ous rites. 
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Codes were 
obtained in 
the Hast, 
relatively, 
at a much 
later stage 
of social 
progress 
than in the 
West. 


Western 
Codes were 
collections 
of rules 
actually 
observed, 
Eastern 
Codes, of 
rules which 
the priestly 
order 
considered 
proper to be 
observed. 


The value 
Codes to 
ancient 
societies. 
Asses. 

(C. V. 

July, 39, 
July, 37.) 

Point out 
the 

advantages 
of codifi lo¬ 
tion in 
ancient 
societies. 

(C. U. 

June, 22.) 


The Difference in the character of the Codes 
in the East and the West 

In the Western world the popular element in each state 
successfully assailed the oligarchical monopoly and a code 
was nearly universally obtained early in the history of the 
state. Rut, in the East, tlu* ruling aristocracies tended to 
become religions rather than military or political, and 
gained, therefore, rather Ilian lost in power. From what¬ 
ever cause, the codes obtained by Eastern societies were, 
obtained, relatively, at a much later stage of their social 
progess than by Western, and wore a very different charac¬ 
ter. In the West the codes were collections of rules actually 
observed. Rut in the East they were collections not so much 
of the rules actually observed as of the rules which the 
priestly order considered proper to be observed. The Code 
of Manu undoubtedly enshrines many genuine observances 
of the Hindu race, hut it does not, as whole, represent a 
set of rules actually administered in Iliiiduslhan. It is, 
in great part, an ideal picture of that which, in the view 
of the Brahmins, ought to be the law. 

The Value of the Ancient Codes 

The value of the ancient codes did not consist 
in any approach to symmetrical classifications or to 
terseness or clearness of expression, but in their 
publicity , and in the knowledge which they furnished 
to every body, as to what he was to do and what not 
to do. They afforded protection not only against 
the frauds of the privileged oligarchy, having mono¬ 
poly of the knowledge of law, but, in the western 
world, where the codes were timely codified, they 
afforded protection also against the spontaneous 
depravation and debasement of national institutions. 
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The usages which a particular community is Ancient 

Codes 

found to have adopted in its infancy and m its furnished 

primitive seat are, on the whole, best suited to ofI 

promote its physical and moral well-being ; and, if 

they are retained in their integrity until new social against the 

frauds of 

wants have taught new practices, the upward march the privi 
_ _ . lcged 

of society is certain. But unhappily unwritten usage oligarchy. 

is exposed to the risk of spontaneous debasement. 

The customs arc obeyed by multitudes, who are Timely 

codification 

incapable of understanding the true ground of their of customs 

. . prevented 

expediency, and they invent superstitious reasons spontaneous 

for tlicir performance. A process then commences tlesrn<iallon ' 

which may shortly be described by saying that a 

usage which is resonablc generates usage which is 

unreasonable. Analogy, the most valuable of instru - “Analogy, 

r . , , the most 

ments in the maturity of jurisprudence, is the most valuable of 

dangerous of snares in its infancy. Prohibitions and S 

ordinances, originally confined for good reasons to ™ a [ u [ il y °f 
J ■ jurispru- 

a single description of acts, are made to apply to all deuce, is the 

most dan - 

acts of the same class. As for instance, after one gcrous of 
kind of food has been interdicted for sanitary reasons, infancy'” 
the prohibition is extended to all food resembling Dcvclo P- 

" (c. pj 

it, though the resemblance occasionally depends on j alltt 15.) 
fanciful analogies. So again, a wise provision for 
insuring general cleanliness dictates in time long 
routines of ceremonial ablution. Now if the customs 
arc codified before the growth of unreasonable 
usages, around and by the side of reasonable ones, 
the risk of spontaneous degradation is avoided. 
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The fate of Such was the case with the Romans.* But if they 
the Hindu m . . 1111 

Law is, tn are codified after the unwritten usages had already 

measure of degenerated, as was the case with the Hindu law, 

the value of codification cannot prevent the mischief that has 
the Roman 

Code.” already been done. Thus irrational imitation has 

Explain ami engrafted in Hindu law, which has a substratum of 
comment. r . 

forethought and sound judgment, an immense 


(C. U. 
Dec., 42, 
Jan., 39, 
June, 23.) 


apparatus of cruel absurdities. From these corrup¬ 
tions the Romans were protected by their timely 
code. The fate of the Hindu Law is, in fact, the 
measure of the value of the Roman Code .f 


Codifica- * “R can as we h be said that the fixing of law in a 

tion may codified form may arrest a normal and scientific develop- 
also impede ment. It would seem, indeed, that the Twelve Tables 
growth nt of US themselves went near to stereotype an archaic and formalist 
l aw procedure, and that the Romans of later generations escaped 

from the tramells of these archaic formalities only by the 
devices of legal fictions and equity. ” —Pollock. 

t These remarks betray ignorance of Maine as regards 
Hindu Dharmasastras and Hindu Society. The only apology 
that Pollock offers is that they were written at a time when 
even the existence of the books called by the names of Manu 
and Narada was hardly known in Europe except to a few 
students of Sanskrit. 




CHAPTER II 

THE AGENCIES OF LEGAL IMPROVEMENT 

When primitive law has once been embodied in 
a code, there is an end to its spontaneous develop¬ 
ment. Henceforward the changes effected in it, if 
effected at all, are effected from without. 

After the epoch of codes the distinction between station¬ 
ary and progressive societies began to make itself felt. 
Nothing is more remarkable than the extreme fewness of 
societies which have, since the embodiment of customary 
laws into codes, shown any desire that their laws should be 
improved. Except in a small section of the world, there has 
been nothing like the gradual amelioration of a legal system, 
.and, instead of civilisation expanding the law, the law has 
limited the civilisation. The interdiction of sea-vovages in 
Brahminical India may be cited as an example. The station¬ 
ary condition of the human race is the rule, the progressive 
the exception. 

In progressive societies new ideas constantly 
grow and new necessities arise. Hence in those 
societies social necessities and social opinion arc 
always more or less in advance of law. We may 
come indefinitely near the closing of the gap between 
them but it has a perpetual tendency to re-open. 
Law is stable and the societies wc are speaking of 
are progressive and so the existing set of laws 
always appear rigid or insufficient to meet the daily 
growing wants. The greater or less happiness of a 
people depends on the degree of promptitude with 
which the ever re-opening gulf between existing laws 
2 


Evolution 
of law 
after the 
Code is 
from with¬ 
out. 


The 

stationary 
condition 
of the 
human 
race is the 
rule, the 
progressive 
the excep¬ 
tion. 


Social 
necessities 
and social 
opinion are 
always 
more or 
less in 
advance of 
Law. 

Examine, 

(Q. U. 

Jan. 28, 
June, 20.) 
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Law is 
brought into 
harmony, 
with society 
by the 
agencies 
of Legal 
Fiction , 
Equity and 
Legislation . 
Explain 
and note 
functions 
of these 
agencies. 

(C. U. 

Jan. 49, 

July, 48, 
June, 47 
July, 46, 
Jan., 46, 
June, 45 
Jan., 40.) 


What arc 
legal fic¬ 
tions ? 

Illustrate 
from 
English 
and Indian 
lazes. 

(C. U. 

Jan., 49, 
July, 47, 
Jan., 47. 
I>ec, 42, 
Jan., 35.) 

Fiction of 
interpreta¬ 
tion 


Roman 

fictiones 


and advancing social necessities and social opinion 
is narrowed. 

The agencies by which law is brought into 
harmony with society are three in number, Legal 
Fictions! Equity and Legislation. Their historical 
order is that in which they have been placed. Some¬ 
times two of them will be seen operating together, 
and there are legal systems which have escaped the 
influence of one or other of them, but there is no 
instance in which the order of their appearance has 
been changed or modified. 

(i) Legal Fictions 

The expression Legal Fiction is employed here 
to signify any assumption which conceals, or affects 
to conceal, the fact that a rule of law has undergone 
alteration , its letter remaining unchanged, its opera¬ 
tion being modified . The fact is that the law has 
been wholly changed ; the fiction is that it remains 
what it always was. 

Legal fiction thus means the change made in 
the law laid down in the written code under cover 
of the assumption that it is not being changed but 
only applied in specific cases. 

The most notable instance of fiction in the 
history of Law is the fiction of interpretation . The 
English Case-Law and the Roman Responsa Pruden - 
turn, both of which altered law under the guise of 
interpreting it, are its illustrations. 

The false averment on the part of the plaintiff which the 
defendant was not allowed to traverse, under the Roman 
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law, as for example, the averment that the plaintiff was a 
Roman citizen, when, in truth, he was a foreigner, was a 
fiction of Roman Law. The object of these fictioncs was to 
confer jurisdiction on the Court so as to bring aliens within 
the pale of the Roman Civil law which was applicable 
exclusively to Roman citizens. 


The earliest and most extensively employed of The law 
- - - . , , . , , r , of Adoption 

legal fictions was that which permitted family rela¬ 
tion to be created artificially. The adopted child 
is, in fact, not the child of his adoptive father, the 
fiction is, that he is.* 


* Hindu law stretches the fiction so far as to enable an 
adopted son to succeed not only lineally (from father, mother 
grandfather, etc.) but also collaterally (from uncles, etc.) and 
both on the paternal and on the maternal side exactly as if 
he were a natural bom son. On the other hand he is not 
allowed to inherit from his natural family as he is deemed 
no longer to belong to that family. 

An infant cn vcntra sa mere (in the mother’s womb) is 
supposed, by a legal fiction, to be born for many purposes, 
For example, it may take an estate as a legatee or as heir 
though not born at the time of the devolution of the property 
of the deceased. Thus, in the Hindu law, though a gift to 
an unborn son is void, a gift to an infant cn vcntra sa mere 
is valid, as, in the eye of law, it is already born. 

A curious illustration of legal fiction, continuing in 
modern times, is furnished by the English law when it 
assigns the relation of master and servant as the ground of 
action for damages which may be brought by a parent against 
the seducer of his daughter. In this action, the daughter 
is always alleged to be the servant of the plaintiff and the 
cause of action is based upon the consequential loss of 
service. The services may be of the slightest kind, such as 
making tea, but the damages recoverable are not necessarily, 
measured by any actual loss of service, but may be given 
according to the circumstances of aggravation in the parti¬ 
cular case. 


An infant 
cn vcntra 
sa mere 


English 
law of 
daughter’s 
sendees in 
case of 
seduction— 
an instance 
of legal 
fiction 
which con¬ 
tinues in 
modern 
times . 

(C. U. 

July. 32) 
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♦ * 

* 

The func¬ 
tion of legal 
fictions in 
the develop 
ment of 
law. 

(C. U. 

July 48, 
Jan, 47, 

July 46, 

Jan, 46, 
June, 45, 
Dec, 44, 
Dec, 42.) 

In Hie 
infancy of 
society legal 
fictions 
satisfy tlie 
desire for 
improve¬ 
ment but 
at the same 
time do not 
offend the 
supersti¬ 
tious 
disrelish 
for change. 

It is not 
proper to 
revile them 
as fraudu¬ 
lent. 

(C. U. 

July, 46.) 


The advantages and disadvantages of 
Legal Fictions 

It is not difficult to understand why legal fictions 
are particularly congenial to the infancy of society. 
They perform the twofold office of transforming a 
system of laws and of concealing the transformation. 
Thus they satisfy the desire for improvement, which 
is not quite wanting, but at the same time they do 
not offend the superstitious disrelish for change 
which is always present in the infancy of society. 
At a particular stage of social progress they are 
invaluable expedients for overcoming the rigidity of 
laws ; it is difficult to understand how without legal 
fiction the law could have been brought into 
harmony with society in its infant stage, and indeed, 
without one of them, the fiction of adoption, it 
would have been difficult for society to take its first 
step towards civilisation. 

The ridicule which Benthatn pours on legal 
fictions, wherever he meets them, is hardly merited. 
To revile them as merely fraudulent is to betray 
ignorance of their peculiar office in the historical 
development of law.* 

But at the same time it would be equally foolish 
to agree with those theorists who discerning that 


* “A fiction of law may be defined as a wilful falsehood 
having for its objects the stealing of legislative power by 
and for hands which could not, or durst not, openly claim 
it .”—Bent ham. 
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legal fiction have had their uses, argue that they 
ought to be stereotyped in our system. They have 
had their day but it has long since gone by.* It is 
unworthy of a mature jurisprudence to effect an 
admittedly beneficient object by so rude a device as 
a. legal fiction. Legal fictions are now the greatest 
of obstacles to symmetrical classification. For 
wherever there is a legal fiction a new rule of law 
hides itself under its cover. Hence there is at once 
a difficulty whether the rule which is actually 
operative should be classed in its true or apparent 
place. 

Legal fictions, inspite of some recent legislative improve¬ 
ments, are still abundant in English law. 

(ii) Equity 

The next instrumentality by which the adapta¬ 
tion of law to social wants is carried on is Equity. 
By Equity, is meant, any body of rules existing by 
the side of the original civil law, founded on distinct 
principles and claiming incidentally to supersede 
the civil law in virtue of a superior sanctity inherent 
in those principles. 

Equity differs from legal fictions, which in each 
case preceded it, because its interference with law 

* Pollock remarks that Maine* exposition hardly brings 
out the prevailing motive for introducing fictions, viz., the 
desire for obtaining a speedier or more complete remedy 
Ilian what the strictly appropriate form of procedure affords. 
Pollock thinks that it would be rash to suppose that thi 
age of legal fictions is wholly past 


But they 
are a rude 
device for a 
mature so¬ 
ciety to 
effect an 
admittedly 
beneficient 
object. 

Legal fic¬ 
tion had its 
utility in its 
own day. 
Explain and 
discuss. 

(C. U. 

Dec. 41.) 


What is 
Equity? 

(C. IJ. 
Jan, 36, 
Jan, 32.) 


The age of 
legal 
fiction is 
not wholly 
past. 

(C. U. 
Dec., 41.) 
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How Equity 
differs from 
legal fiction 
and 

legislation. 

(C. U. 

Jan., 37.) 


Legisla¬ 

tion. 


How legisla¬ 
tion differs 
from Equity 
and Legal 
Fiction . 

(C. U. 

Jan., 37.) 


is open and avowed, whereas a legal fiction conceals, 
or affects to conceal, the transformation of law 
effected by it. On the other hand, Equity differs 
from Legislation , the agent of legal improvement 
which comes after it, because its claim to authority 
is founded, not on the prerogative of any external 
person or body, not even on that of the sovereign 
who enunciates it, but on the special nature of its 
principles, to which it is alleged that all law ought 
to conform.* 

(iii) Legislation 

The last of the ameliorating instrumentalities, 
Legislation , the enactments of a legislature, i.e. t of 
the supreme power in the State, whether an absolute 
monarch or a parliamentary assembly. 

Legislation differs from Legal Fictions just as 
Equity differs from them. It also differs from 
Equity as it derives its authority from an external 
body or person, the supreme power in the State. Its 
obligatory force is independent of its principles.! 

The legislature, whatever be the actual restraints imposed 
on it by public opinion, is, in theory , empowered to impose 
what obligations it pleases on the members of the com¬ 
munity. There is nothing to prevent its legislating capri¬ 
ciously. Legislation may be dictated by equity, if that last 
word be used to indicate some standard of right and wrong 
to which its enactments happens to be adjusted; but then 
these enactments are indebted for their binding force to the 
authority of the legislature and not to that of the principles 
on which the legislature acted, and thus they differ from 


* Continued at page 22. 


t Continued at page 36. 
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rules of Equity, in the technical sense of the word, which 

pretend to a paramount sacredness entitling them at once 

to the recognition of the Courts even without the concurrence 

of the monarch or the parliamentary assembly. 

It is the more necessary to note these differences, because TTr , 

’ Why a 

a student of Bentham would be apt to confound Fiction, student of 

Equity, and Statute law under the single head of legislation, Botham is 

They all, he would say, involve law-making; they differ only found the 

in respect of the machinery by which the new law is pro- agencies by 

which law is 

duced. That is perfectly true and we must never forget it; brought into 

but it furnishes no reason why we should deprive ourselves harmony 

with society . 

of so convenient a term as Legislation in the special sense ^ ^ 

(in which it has been used above) simply by using it in the July, 15.) 
wider sense. 

English Case-Law 

In England legal fiction has operated mainly English 

case Law 

through Case-law, or the rulings of the Judges, to __the fiction 

make the law keep pace with the progress of society. 

As regards English Case-Law, the theory is that can never 

. . add to, or 

the tribunals can never add to, or alter, the existing alter, the 
laws, they can only administer the laws as they ^s^but 
find them. As a fact, however, the courts of justice 
add to, modify, and improve upon the law to a con- do. 
siderable extent. So long as a case is before a 
tribunal for decision, the bench and the bar assume Describe 
in their discussions, that they are endeavouring only legal fic- 
to find out the existing rule of law applicable to the f^the^ 
case. It is taken absolutely for granted that there 
is somewhere a rule of known law which will cover jj 
the facts of the dispute now litigated. Yet the ^ 
moment the judgment has been passed and reported 
the English lawyers unconsciously, or unavowedly, 
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slfde to acknowledge the fact that the new decision 
has modified the law. The fact that the law has 


been modified, eludes us because a change in the 


law is not easily detected unless it is violent and 
glaring. In this way the decision of the judges 


helped a great deal in the growth and development 


of the English law.* 


Responsa Prudentum 


The fiction 
was that the 
Responses 
did not 
change the 
text of the 
Code, the 
fact was 
that thev 
did. 


The Roman Responsa Prudentum or “the 
answers of the learned in the law” bear a very close 
resemblance to the English Case-Law. They con¬ 
sisted of explanatory comments on authoritative 
written law. At first they were exclusively collec¬ 
tions of opinions interpretative of the Twelve Tables. 


Here, as in the English Case-Law, the assumption 


Is it a 
fiction that 
English 
Judges do 
not make 
lawf 

(C. U. 

Jan., 49, 
July, 38.) 


* No intelligent lawyer would at the present day pretend 
that the decisions of the Courts do not add to or alter the 
law. Certainly they do not claim the legislative power nor 
do they exercise it. But at the same time they are bound to 
find a decision for every case, however novel it may be,* and 
that decision will be authority for other like cases in future; 
therefore it is a part of tlieir duty to lav down the rules if 
required. Falling a specific rule already ascertained and 
fitting the case in hand, the King’s Judges must find and 
apply the most reasonable rule they can, so that it may not 
be inconsistent with any established principle. This is really 
the first and the greatest rule of the English customary law. 
King’s Judges not only may but must develop the law in 
every direction except that of contradicting rules which 
authority has once fixed. It is true that at many times the 
Courts have been over anxious to avoid the appearance of 
novelty, and the shifts to which they resorted to avoid it 
have encumbered the common law with several of the fictions 
which Maine denounced as almost hopeless obstacles to an 
orderly distribution of its contents.—Pollock. 
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was' that the text of the old Code remained un¬ 
changed. The authors of the Responses professed 
the most sedulous respect for the letter of the Code. 
They were, they said, merely explaining it, 
deciphering it, bringing out its full meaning ; yet, 
in numerous cases, by their process of interpreta¬ 
tion they extracted out of the Twelve Tables a good 
deal that was never in them. In their origin the 
Responses of the Roman jurisconsults were nothing 
more than the private opinions of particular lawyers. 
Hence, though they claimed respect on the ground 
of their assumed conformity with the Codes, their 
comparative authority depended on the reputation 
of the particular jurisconsult who gave them to the 
world. Books of Responses, bearing the names of 
leading jurisconsults, obtained an authority at least 
equal to that of the English reported cases, and did, 
in point of fact, constantly modify, extend, limit, 
or practically overrule, the provisions of the Codes. 
It was thus by means of the Responses of the 
jurisconsults that the development of the Roman 
law was first effected. 

We should note here that the Responses of the early 
lawyers were not published, in the modern sense, by tlieir 
author. The legal opinions given by them were collected and 
edited by their pupils. 

Responsa Prudentum and the 
English Case-Law 

Both Responsa Prudentum and the English Case 
Law clearly illustrate the efficiency with which legal 


Write a 
short note 
on the 
Rcsponsa 
prudentum 
and their 
influence 
on Roman 
law. 

(C. U. 

July, 46, 
Jan., 24,) 


Bring forth 
by means of 
illustration 
taken from 
the Roman 
system the 
part played 
by legal fic¬ 
tions in the 
develop - 
ment of 
law. 

(C. U. 

Jan., 48, 
Jan., 39.> 
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Both Eng¬ 
lish Case 
Law and 
Roman 
Responsa 
Prudentum. 
rest on 
legal 
■fictions. 

Compare 

and 

contrast. 

(C. U. 

Jan., 49, 
July, 46, 
Jan., 45.) 

The 

source of 
Responsa 
Prudentum 
was not 
the bench, 
but the bar. 


To this 
peculiarity 
Roman 
law owes 
its early 
wealth of 
principles. 


fictions help the development of law by transforming 
a system of laws and by concealing that transforma¬ 
tion. But it should be borne in mind that the source 
of this branch of the Roman law was, not the Bench, 
but the Bar. The decision of a Roman tribunal, 
though conclusive in a particular case, had no 
ulterior authority except such as was given by the 
professional repute of the magistrate who happened 
to be in office for the time. Properly speaking, there 
was nothing resembling a Bench of Judges at Rome 
during the Republic. All judicial offices were held 
for one year only. They can, therefore, be more 
aptly compared to a cycle of offices rapidly circulat¬ 
ing amongst the leaders of the bar than to permanent 
judicature. 

Roman law owes its characteristic excellence, the 
early wealth of legal principles, to the peculiarity, 
noted above, in the instrumentality by which its 
development was first effected. The growth and 
exuberance of principle was fostered, in part, by the 
competition among the expositors of the law, an 
influence wholly unknown where there exists a 
Bench of Judges. But the Chief agency no doubt 
was the uncontrolled multiplication of cases for legal 
decision. The facts of an actual case of a client was 
not a whit more entitled to form the basis of the juris¬ 
consult’s Response, or legal decision, than a set of 
hypothetical circumstances propounded by an inge¬ 
nious pupil. All combinations of facts were on the 
same footing whether they were real or imaginary. 
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Where the data can be multiplied at pleasure the 
facilities of evolving a general rule are immediately 
increased. But an English Judge can not go beyond 
the facts of the case before him or of the cases 
decided by his predecessors. This accounts for the 
comparative poverty of the English Law in the wealth 
of legal principles. 


Decay of the Responses 

As we approach the fall of the Republic the Res¬ 
ponses assume a form which must have been fatal to 
their further expansion. They become systematised 
and reduced into compendia. But the most impor¬ 
tant change is that we find traces of a growing dis¬ 
relish for the old methods as compared with the more 
active instruments of legal innovation which had, in 
point of fact, by this time, been brought to bear on 
the law. The Edict, or the annual proclamation of 
the Praetor, had risen into credit as the principal 
engine of law reforms, and L. Cornelius Sylla, by 
causing to be enacted a group of statutes, had shown 
what rapid and speedy improvements can be effected 
by direct legislation. The final blow to the Res¬ 
ponses was given by Emperor Augustus who limited 
the right of giving binding opinions on cases sub¬ 
mitted to them to a few leading juris-consults who 
had obtained Imperial sanction.* 


As we 
approach 
the fall 
of the 
Republic 
we find a 
growing 
disrelish 
for legal 
fictions as 
compared 
with the 
more active 
instruments 
of legal im¬ 
provement, 
the Edicts 
of the 
Praetor 
and the 
Statute 
law. 



When with 
the pro¬ 
gress of 
society 
legal fic¬ 
tions alone 
fail to bring 
law into 
harmony 
with society 
another 
method of 
legal 

change is 
actively 
employed, 
viz., that of 
overriding 
law by the 
principles 
of Equity. 

The theory 
of a set of 
legal prin¬ 
ciples 
entitled by 
their 
intrinsic 
superiority 
to super¬ 
sede the 
older law. 

Trace its 
develop¬ 
ment in 
the Roman 
system. 

(C. U. 

Jan., 37, 
July, 33.) 

* * 

* 

Explain and 
discuss the 


CHAPTER III 

LAW OF NATURE AND EQUITY 
Origin of Equity 

It is obvious that the method of altering the law 
under the guise of interpretation tends through its 
own success to be continually restricted to a narrow 
sphere ; for, as point after point, originally ambi¬ 
guous, is made definite by interpretation, it becomes 
less and less possible to introduce further changes 
of any magnitude in the same way. When this point 
is reached, the obvious resource would seem to be 
legislation , but the people is not yet quite ready to 
bear up with so direct and open change in law. 
Hence, the method of introducing a more perfect 
body of legal principles through the prerogative of 
a high functionary is introduced to effect legal 
improvement on a large scale without appearing to 
disregard existing law. The theory of a set of legal 
principles entitled by their intrinsic superiority to 
supersede the older law very early obtained currency 
both in the Roman State and in England. Such a 
body of principles existing in any system has been 
denominated Equity. These legal principles stand 
side by side with the law of the land over-riding it 
in case of conflict, on the strength of an intrinsic 
ethical superiority, but not purporting to repeal it. 
Equity consists, in reality, of such of the principles 
of common morality as are applicable to legal ques- 
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tions and commend themselves to the functionary in 
question, who is to determine in what cases the 
strict law is to give way to these moral rules. Of 
a resort to this expedient the two great historical 
instances are the action of the Praetor at Rome and 
of the Chancellor in England. 

Ingredients of the Roman Law 

The Romans described their legal system as 
consisting of two ingredients, viz., 

(i) Jus Civile or the Civil Law—the law and 
customs which were their own, i.c. t Roman law, 
pure and simple. 

(ii) Jus Gentium or the Law of the Nations— 
the law which natural reason appointed for all 
mankind. It was called the law of the Nations 
because all nations used it. 

The Jus Gentium was worked into the Roman 
law 7 by means of the Edicts of the Praetor, and, in 
course of time, became known as the Jus Nalurale 
or the Law of Nature ; and its ordinances were said 
to be dictated by Natural Equity as Avell as by 
Natural Reason. 

Jus Gentium 


part played 
by Equity 
in bringing 
law into 
harmony 
?eith society. 

(C. U. 

Jan., 49, 
June, 40, 
Jan., 37.) 


Distinguish 
Jus Civil 
from Jus 
Gentium. 

(C. U. 

June, 43.) 


The history 
of Roman 
law is the 
history of 
superses¬ 
sion of Jus 
Civile by 
Jus 

Gentium. 

Explain. 

(C. U. 

Jan., 37.) 


• Long before the time when Rome became the jus Gentium 
mistress of the world she began to be the resort of Uon of rules 
a large body of foreigners, who in continually l jeter- 
increasing numbers, settled there either to be pro- mined by 
tected against the neighbouring robber tribes or for to be com- 
purpose of commerce, though they were subject to institutions 
numerous civil and political disabilities. The which prev- 
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ancient law 


ailed among 
the various 
Italian 
tribes. 


* * 

* 

The origin 
and develop¬ 
ment of Jus 
Gentium 
and its 
relation 
to Jus 
Naturale. 

(C. U. 

Jan., 50, 
Julv, 49, 
Jan., 48 
Jan., 46.) 


original citizens of the early Roman Republic always 
believed themselves to be united by kinship in blood 
and resented a claim on the part of the foreigners to 
equality of privilege as a usurpation of their right. 
Hence the foreigners were denied the benefit of the 
pure Roman Civil Law. But neither the interest 
nor the security of the Republic permitted them to 
be quite outlawed. It was, therefore, half as a 
measure of police and half in furthcrence of com¬ 
merce that jurisdiction was first assumed in disputes 
to which the parties were either a foreigner or a 
native and a foreigner. The assumption of such 
jurisdiction brought with it the immediate necessity 
of discovering some principle in accordance with 
which the questions to be adjudicated upon could 
be decided. The difficulty was that not only the 
stubborn nationality of the Romans prevented them 
from applying their own law in the case of the 
foreigners, but they refused also to apply the law of 
the particular State from which the foreign litigant 
came, as it seemed to involve some kind of degrada¬ 
tion to adopt the law of a foreign State.* Hence the 
expedient to which they resorted was that of select¬ 
ing rules and principles of law found by observation 
to be common to Rome and to the different Italian 
communities in which the immigrants were bom. 

* As the foreigners came from a great number of states, 
and tribes each of which had a law of its own, it would have- 
t>een impossible; even if the Romans were willing to do so, 
to adopt the law of any particular state. 
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The rules and principles of law, so discovered, were 
named Jus Gentium, or the Law common to all 
Nations. But they were, in fact, the sum of the 
common ingredients in the customs of the old 
Italian tribes, for they were all the nations whom 
the Romans had the means of observing. When¬ 
ever a particular usage was seen to be practised by 
a large number of separate races in common it was 
set down as part of the Law Common to all Nations, 
or Jus Gentium. 

Thus although the conveyance of property was certainly An jn us _ 
accomplished by very different forms in the different coinon- tration. 
wealths surrounding Rome, the actual transfer, tradition or 
delivery, of the article intended to be conveyed was a part 
of the ceremonial in all of them. Tradition, therefore, was 
set down as a rule of law common to all the Nations. 

Roman attitude towards Jus Gentium 

The Roman layers had, at first, no special respect The. attitude 

for the Jus Gentium. It was merely a system of Roman 

law forced on them by a political necessity. They \owwds the 

loved it as little as they loved tlie foreigners from J us Gentium 

was changed 

whose institutions it was derived and for whose by the 
benefit it was intended. It was the fruit in part of the°Natural 
their disdain of all foreign law and in part of their law * 
disinclination to give the foreigner the advantage of 
their own indigenous Jus Civile . It is true that we 
should, at the present day, .speak of the common in¬ 
gredient, which had been discovered to underlie and 
pervade so great a variety of usages, as being of the 
essence o£ the transaction into which it entered and 
stigmatise the remaining apparatus of ceremony, 
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which varied in different communities, as adventi¬ 
tious or accidental. A complete revolution in the 
ideas of the Romans was required before the Jus 
Gentium could challenge their respect. But there 
did come a time when the Jus Gentium came to be 
considered a great, though* as yet imperfectly deve¬ 
loped, model, to which all law ought, as far as 
possible, to conform. This crisis arrived when the 
Greek theory of a haw of Nature was applied to the 
practical administration of the Law common to all 
Nations. 


Jus Naturale—the Law of Nature 
Greek conception 


Greek philosophers looked upon the Universe, 


Exposition 
of the 
doctrine of 
the Law of 
Nature 
and its 
development 


the physical as well the moral (that is not merely the 
visible creations, but the thought, observances, and 
aspirations of mankind as well), as being guided by 
a fundamental principle, and they called this guiding 
principle, immanent in the Universe, to be Nature . 


(C. U. 
Jan., 46, 
Dec., 44, 
Jan., 41, 
June, 40.) 


They thought that the material and moral pheno¬ 
mena of the world could be resolved into some simple- 
and general rules and they called them the Laws of 


Nature . They are the rules which Nature, personi¬ 


fied as a guiding power, is deemed to have evolved 


and prescribed. 


Stoic development 

The Stoic philosophers further developed this 
conception of Nature, and her laws and gave to it 
an ethical colouring by saying that the guiding 
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principle immanent in the universe is Divine Reason, 

and Natural or Universal Law is its expression. So is simply 
* . r . „ the 

also in man, who is a part of universal nature, dictate of 

Reason is the ruling and guiding element. The c $”nsc?’ 1 

whole duty of man is to live according to Nature— Discuss. 

to lead a simple life, always acting according to the j^j y U 3 o } 

dictates of Reason which God has given him. The 

Law of Nature thus virtually comes to mean the 

Law of Reason—the law which is implanted by 

Nature in the breast of each individual and which 


does not depend for its obligation on the sanctions 
of any external authority. 

Roman Application of the Greek Theory 

When Rome conquered Greece this philoso¬ 
phical doctrine of the Law of Nature made instan¬ 
taneous progress in Roman society. After Nature 
had become a household word in the mouths of the 
Romans, the belief gradually prevailed among the 
Roman lawyers that the old Jus Gentium was, in 
fact, the lost code of Nature *, and that the Praetor 


jus Gentium 
is the lost 
Code of 
Nature. 

Discuss 
this with 
reference 
to the 
part Jus 
Naluralc 
played in 
the develop¬ 
ment of 
Ancient 


in framing an Edictal jurisprudence on the principles (C. U. 
of the Jus Gentium was gradually restoring a type jati.’ 34!) 


* This seems to imply that the Romans were under the 
belief that there once had been a so-called State of Nature in 
which the Jus Gentium served as law. This view is at 
variance with facts . So far were the Romans from such a 
delusion that they ascribed to the Jus Gentium war, capti¬ 
vity, slavery, and all the consequence of these facts, while, 
in the golded age of the poets, all men were free and war 
was unknown. The hypothesis of a supposed State of 
Nature does not occur before the 16th ceuturv. 


flow far is 
it correct 
to say 
that Jus 
Naturale is 
the father 
of modern 
Equity ? 
Discuss. 

(C. U. 
Dec., 41.) 
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The Romans from which law had only departed to deteriorate. The 

looked upon 

jus Gentium inference from this belief was immediate, that it was 


as a concrete 
embodiment 
of the Law 
of Nature. 


the Praetor’s duty to supersede the Civil law as much 
as possible by the Edict, to revive, as far as might 


be, the institutions by which Nature had governed 

The old 

jus Gentium man in the primitive state, 
ami the law 
of Nature 

touch and Now, what was the exact point of contact 
blend 

through between the old Jus Gentium and the Jus Naturale r 
sEquitas. 

Explain. 


i.e., what was the most striking feature common to* 


(C. U. 
Jan, 47.) 
Jan, 38, 


both that led the Roman Jurists to believe the Jus 
Gentium to be a concrete embodiment of the Jus 


Naturalef Maine answers that they touch and blend 


The 

Romans 
identified 
the Jus 
Gentium 
with the 
Jus 

Naturale as 
it agreed 
well enough 
with the 
rule of 
Natural 
Law, so far 
as these 
could be 
observed in 
practice. 
The most 
striking 
feature of 
both is that 
which is 
depicted in 
the Roman 
word 
AZquatas, 
viz , 

levelling. 


through Aiquitas or Equity in its original sense. 

/Equitas comes from /Equuas which carries with 
it the sense of levelling. Now its levelling tendency 
was exactly the characteristic of the Jus Gentium , 
which would be most striking to a primitive Roman, 
The old Roman law recognised a multitude of arbi- 
tary disinctions between classes of men and kinds of 
property ; the Jus Gentium, generalised from a corn- 
prison of various customs, neglected all these dis¬ 
tinctions. In the Jus Gentium there was no distinc¬ 
tion between man and man and it was equally 
applicable to men of all nationalities. In it there 
was no fundamental difference between Agnatic and 
Cognatic relationship, between property which is* 
Res Mancipi and which is Res Nec MancipL The 
neglect of demarcations and boundaries seems, there- 
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fore, to be the feature of the Jus Gentium which was How Jus 

depicted in /Equitas* 'came'to'be 

identified 

On the other hand, the feature of the Jus Gentium 

which was presented to the apprehension of a Roman Nature. 

(C u 

by the word Equitas was exactly the first and most j an > ^ 

vividly realised characteristic of a law of Nature. J une » 43 -) 

The ideas of simplification and generalisation have 

always been associated with Nature, and a Law of 

Nature has always been represented to be a law 

which is simple and reasonable, as opposed to that * * 

which is artificial or arbitrary, a law which is uni - The Jus 

versal, as opposed to that which is local or national. ^[pi^the 

This ideal similarity of features between the Jus .. 

J J Gentium 

Gentium and the Jus Naturalc did much to seen in the 

light of a 

encourage the belief in the identity of the two. peculiar 

Thus the Jus Gentium subsequently came to be theory ; 

Explain and 

identified with the Jus Naturale . Discuss . 

(B. h. 

We thus see that the Jus Naturalc, or the Law J an » 52* 

Jail., 48, 

of Nature, is simply the Jus Gentium, or the Law July, 34, 
of Nations, seen in the light of the theory of the jam* 32.) 


* The word JEquitas was, at first, a mere description of 
that constant levelling or removal of irregularities which 
went on whenever the Praetorian system was applied to cases 
of foreign litigants. Probably no colour of ethical meaning 
belonged, at first, to this expression. But when /Equitas was 
understood to convey an allusion to the Greek theory, asso¬ 
ciations which grew out of the Greek notion of lsotes, i.e., 
the principles of equality, began to cluster round it. 
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The theory 
at the Law 
of Nature 
supplied ati 
ideal to the 
Romans to 
which all 
law ought: 
to conform; 
thus simpli¬ 
city, uni¬ 
formity, and 
intelligibi¬ 
lity came to 
be regarded 
as the 
characteris¬ 
tics of a 
good legal 
system. 


The Roman 
identifica¬ 
tion of the 
Jus Gentium 
with 
the Jus 
Naturalc 
was not a 
complete 
one. 


Greek philosophers * The two expressions were 
practically convertible. The difference between 
them was entirely historical. The Jus Gentium was 
of Roman origin whereas the theory of the Jus 
Nalurale was of Greek origin and its appearance in 
Roman history was later in point of time than that 
of the former ; while the Jus Gentium had little or 
no antecedent credit in Rome the latter came in 
surrounded with all the prestige of philosophical 
authority. But no distinction in essence could be 
established between them. 

Effect of the Theory of Natural Law on the 
development of Roman Law 

The progress of the Romans in legal improve¬ 
ment was astonishingly rapid as soon as stimulus 
was applied to it by the theory of Natural Law, as 
it changed their whole outlook and put before their 
mental vision that as a type of perfect law which 
is conformable to Nature. Hence simplicity, unifor¬ 
mity and intelligibility came to be regarded as the 
characteristics of a good legal system, and the taste 


* This should not lead us to forget that the identification 
of the Jus Gentium with the Jus Naturalc was not a complete 
one. The Jus Gentium was considered by the Romans to be 
a great, though as yet imperfect, approximation to the Law 
of Nature. There were still some points in which they 
differed and one of them was of profound importance. This 
point was slavery. It was universal in the ancient world, 
and so must he deemed to be a part of the Jus Gentium . 
But philosophers had pointed out (even before the time of 
Cicero) that it was contrary to Nature. 
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for involved language, multiplied ceremonials, and l^^ rvtces 

useless difficulties disappeared. An immediate , ' uct , or l ?. 

11 the develop - 

inference from the theory of the Law of Nature was ment of 
, _ . , , , .. Roman 

that it was the Praetor s duty to supersede the Livil Law. 


Law, as much as possible, by his Edict so as to bring 
it into conformity with the Jus Naturale, i.e., practi¬ 
cally with the Jus Gentium . But this was not a task 
to be accomplished in a day. There were prejudices 


(0. U. 
July, 30.) 


Influence of 
the doctrine 
of the Law 
of Nature 


to overcome in the legal profession itself, and Roman on ihe 

develop - 

habits were far too tenancious to give way at once to mail of 
. M , Roman 

a mere philosophical theory, bo the Praetor pro- Law. 


ceeded on w r ith his work slowly and cautiously but (C. u - 

June, 47, 

steadily. Jan., 21.) 


History of Roman Equity 

After the expulsion of the Tarquins the powers The ^ ity 

heretofore accumulated in the hands of the King of die 

Romans was 

were pracelled out among a number of elective func- introduced 

tionaries, the chief of whom was the Praetor on prcctors who 

whom devolved the settled duties of the supreme f^^po^ated 

judicial office and together with these duties was w, ’di die 

Roman 

transferred the undefined supremacy over law and law the 

legislation which always attached to ancient sove- associated, 

reigns. The more indefinite portion of the functions 

thus transferred was of very great importance. It Gentium, 

and after- 

was by virtue of this prerogative that he began to wards with 
grant relief, whenever he deemed it necessary, where Naturale. 
there was no relief in the old law or the relief that 
it granted was inadequate. Disputes to which either 
one or both the parties were foreigners would have 
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What 
system of 
law was 
evolved by 

the Romans them, as Roman Civil Law was applicable exclusive- 
out of Jus 
Gentium 


remained without the pale of the remedies provided 
by Roman law had he not undertaken to decide 


ly to Roman citizens. 


and Jus 
Naturalc 
and how ? 

(B. L. 
Jan., 09.) 


But the Romans took one precaution against the 
revival of oppression. The Praetors, who held office 
only for one year, had to publish on the commence- 


Wrilc a 
short note 
on the 
Prcctorian 
Edict as 
the organ of 
reform in 
Roman 
Law. 

(C. U. 

June, 37.) 


ment of his year of office an Edict or proclamation in 
which he gave notice of the remedies for wrong 
that he would allow during his term of office. This 
Edict, though strictly in force for a year only, was 
practically handed down from one Praerer to another 
with such additions and changes as the exigency of 
the moment or his own views of the law compelled 
him to introduce. It was thus a continual means of 
modifying the law with a view to the public advan¬ 
tage. It was through the instrumentality of the 
Edict that the principles associated first with the 
Law common to all Nations, and afterwards with the 
Law of Nature, were gradually incorporated with 
the Roman law and the technical and ceremonious 
law of the early Romans underwent a transformation. 


, The Praetor’s proclamation, lengthened by a new 

Edictum . 

perpetuum . portion every year, obtained the name of the Edictum 

It ceased to Per P ei ^um, that is, the continuous or unbroken 

in tlie r year d ^ ict * ^ ie inordinate length to which it extended, 

of Salvius in together with perhaps some distaste for its nece- 
Ihe reign of „ 

Hadrian. ssarily disorderly texture, caused the practice of 

increasing it to be stopped in the year of Salvius 
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Julianus who occupied the magistracy in the reign Hencefor- 

of the Emperor Hadrian. The Edict of Julianus Equity 

embraced, therefore, the whole of the Equity juris- is" 

prudence of Rome and the perpetual Edict came to developed 

bv the com¬ 
be called the Edict of Julianus. Henceforward the nientarics 

Equity jurisprudence of Rome was developed by the xidlc^by 

labour of a succession of great Jurisconsults whose 

works took the form of treatises on all parts of 

Roman law but chiefly that of commentaries on the The power 

of growth 

Edict. But in the reign of Alexander Severus the \ n Equity is 

power of growth in Roman Equity seems to have 

been exhausted and the successions of Jurisconsults r . e fe n °* 

Alexander 

•came to a close. The remaining history of the Severus. 
Roman law is the history of Imperial legislation. 

Limitation to the powers of the Roman Praetor 
and the English Chancellor 

Theoretically there seemed to be hardly any Tlieoreti- 

limit to the powers of the Roman Praetor, as also ^^but 

to that of the English Chancellor, but practically, practically 

strongly 

the Roman Praetor, no less than the English restrained. 
Chancellor, was kept within the narrowest bounds 
by the prepossessions imbibed from early training 
as a lawyer and by the strong restraints of pro¬ 
fessional opinion. 

Last stage of Equity “• Both 

English 

Both English and Roman Equity arose to and Roman 

remedy the defects of the old common law but both ariseto 

tended, and all such systems tend, to exactly the ^fects of C 

same state in which the old common law was when the old 

common 

Equity first interfered with it. A time always comes baw. 
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Compare 
English 
and Roman 
Equity. 

(0. U. 

Jan., 48, 
June, 45, 
Jau., 44, 
Dec., 41.) 


iii. Both 
Roman and 
English 
Equity were 
finally 
absorbed in¬ 
to the old 
Common 
Law. 


iv. The 
claim of 
both Roman 
and English 
Equity to 
override 
Common 
Law was 
based on 
false as¬ 
sumptions. 


at which the moral principles originally adopted have 
been carried out to all their legitimate consequences* 
and then the system founded on them becomes as 
rigid, as unexpansive and as liable to fall behind 
moral progress as the sternest codes of rules avowedly 
legal. Such an epoch was reached at Rome in the 
reign of Alexander Severus. The same point of legal 
history was attained in England under the Chan* 
cellorship of Lord Eldon, the first of the English 
Equity Judges, who, instead of enlarging the juris¬ 
prudence of his court by indirect legislation, devoted 
himself to explaining and harmonising it. When 
this point is reached direct legislation is ready to 
succeed Equity. 

The subsequent history of both Roman and 
English Equity is also not dissimilar. The work 
of the Praetors was finaly adopted into the body 
of the law by the legislation of Justinian, as were 
the doctrines of the Chancellors into the law of 
England by the Judicature Act of 1873. In either 
case Equity ceased to exist as an independent system 
but bequeathed its principles to the system into 
which it was absorbed. 

Falsity of the originally assumed basis of 
the superiority of Equity 

Another remarkable characteristic of both 
English and Roman Equity is the falsehood of the 
assumptions on which the claim of the equitable to 
superiority over the legal rule is originally defended . 
Nothing is more distasteful to men, either as 
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individuals or as masses, than the admission of their 
moral progress, as a substantive reality. The move¬ 
ment of the collective opinion of a whole society 
is too visibly for the better to be decried ; but there 
is the greatest disinclination to accept it as a primary 
phenomenon and is commonly explained as the re¬ 
covery of a lost perfection—the gradual return to 
a state from which the race has lapsed. The Roman 
jurisconsults, in order to account for the improve- 
/ ment of their jurisprudence by the Praetor, borrowed 
from Greece the doctrine of aii ideal Natural state 
of man—anterior to the organisation of society ; and 
it was believed that the Praetor by his Edict was 
restoring a type from which the law had departed 
only to deteriorate. In England, the claim of 
Equity to override the Common law was based on 
the assumption that a general right to superintend 
the administration of justice was vested in the King 
as a natural result of his parental authority.* 

Difference in the administration of 
Roman and English Equity 

An important point of difference in the admini¬ 
stration of Roman and English Equity is that Roman 


* The same view appears in a different and a quainter form 
in the old doctrine that Equity flowed from the King’s 
conscience —the improvement which had, in fact, taken 
place in the moral standard of the community being thus 
referred to an inherent elevation in the moral sense of the 
Sovereign.— Maine. 


At Rome 
it was 
based on 
the Greek 
doctrine of 
an anterior 
Natural 
state of 
man to 
whose lost 
perfection 
Kquitv 
was die 
means of 
a gradual 
return. 

In England 
it was 
based on 
the genera! 
right of the 
King to 
superintend 
the adminis¬ 
tration of 
justice. 


Difference 
in the 
administra¬ 
tion of 
Roman and 
English 
Equity . 

(C. U. 

Jan., 48, 
June, 45, 
Dec., 41.> 
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v. At Rome Equity and civil law were always administered by 
Civil Law 

and Equity the same tribunals. The Praetor was the chief 
nisteredby Equity Judge as well as the Civil Law Judge. But 
tribunal^but in England Equity was administered by the Court 


in England 0 f Chancery presided over by the Chancellor, 
they were 

administered whereas Common Law was administered by Common 


by different 
tribunals 
before the 
Judicature 
Act. 


Law Court. 


Growth of Legislation 

Legislation is the last agency of legal amelioration . 


Legislation 
is the last 
agency 
agency of 
legal ame¬ 
lioration. 


“The true 
period of 
Roman 
Statute 
Law docs 
not begin 
till the 
establish¬ 
ment of the 
Empire” 

Explain. 

tC. U. 

Jan., 23.) 


In the youth and infancy of a nation it is a very’ 
rare thing for the legislature to be called into action 
for the general reform of private law. The cry of 
the people is not for change in the laws, which are 
usually valued above their real worth, but solely for 
their pure, complete, and easy administration ; and 
recourse to the legislative body is generally directed 
to the removal of some great abuse, or to the deecision 
of some incurable quarrel between classes and dynas¬ 
ties. Hence we find that the Statute Law during the 
Roman Republic was very scanty and the true 
period of Roman Statute Law does not begin till 
the establishment of the Empire . When the power 
of growth in Equity is exhausted and it becomes 
rigid and unexpansive, legislation extends in 
increasing massiveness. In a mature society it is 
the simplest and the most efficient mode of effecting 
an admittedly beneficient change in law. 



CHAPTER IV. 


THE MODERN HISTORY OF THE 
LAW OF NATURE 

Deficiencies of the theory of the 
Law of Nature 


The theory of the Law of Nature which trans¬ 


formed the Roman jurisprudence had no claim to The theory 

which Irans - 

philosophical precision. Logically, it implied a formed the 
state of Nature which had once been regulated by prudcnce^ 

Natural law. Yet the Roman Jurisconsults do not had no claim 

to phtlo- 

speak clearly or confidently of the existence of such sophical 

precision.” 

a state, which indeed is little noticed by the ancients 

Discuss. 


except where it finds a poetical expression in the (c. u. 
fancy of a golden age. In the Roman jurisprudence ^ uly ’ 


Natural law was, for all purposes, some thing 

belonging to the present, some thing entwined with The Law 
. . ... >**« , . „ „ . of Nature 

existing institutions. The test, which separated the confused 

ordinance of Nature from the gross ingredients with 

which they were mingled, was their simplicity and Present 

universal applicability ; yet it was not on account the modern 

of these attributes that they were respected but on fa^the °° 

the score of their supposed descent from the abori- ^Future-** 

ginal reign of Nature. This confusion between the Discuss. 

past and the present has vainly been tried to be (C. 

explained away by some of the modern writers by July! le!) 

contending that the code of Nature exists in the 



38 


ANCIENT LAW 


In spite* 
of its 

deficiencies 
tlie theory 
of Natural 
Law has 
exercised 
a vast 
influence 
on both 
the ancient 
and the 
modern 
world. 

Tieo special 
dangers to 
which Law 
and Society 
are liable ' 
in their 
infancy, and 
how these 
dangers 
were averted 
in the case 
of the 

Roman Law. 

(C. U. 

June, 44, 
July, 49.) 

To what 
extent the 
doctrine of 
the Law of 
Nature 
helped in 
the develop¬ 
ment of 
Roman Law. 

(C. U. 

July, 29 .) 


future and is the goal to which all civil laws are 
moving. But this is to reverse the assumptions on 
which the old theory rested. The tendency to look 
not to the past but to the future for types of per¬ 
fection was introduced by Christianity, Ancient 
literature gives few or no hints of the belief that 
the progress of society is necessarily from worse to 
better.* 

But the importance of this theory to mankind 
has been very much greater than its deficiencies 
would lead us to expect. The vastness of its in¬ 
fluence over both the ancient and the modern world 
is fully convincing. 

Effect of the theory of the Law of Nature 
on the Romans 

The theory of the Law of Nature has saved the 
Roman society from two special dangers to which 
law and society, which is held together by law, 
appear to be liable in their infancy. 

One of them is that law may be too rapidly 
developed. This occurred with the codes of the 
more progressive Creek communities, which freed 
themselves with astonishing facility from cumbrous 
form of procedure and needless technicalities. This 
rapid development no doubt conferred immediate 

* The theory is also practically untenable as there is no 
general agreement as to the fundamental principles and 
more important precepts of the Law of Nature. Even those 
who believe in it differ hopelessly amongst themselves as 
to the character and commands of the so-called Law of 
Nature. 
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benefit on the citizens but it brought on precocious The tljeorv 

°f theLaw 

maturity and untimely disintegration. The Greeks of Nature 
failed to develop one of the rarest qualities of national the Romans 
character, the capacity for working out the law as 
such, without losing the hope of conforming it to dangers— 
a higher ideal. They never hesitated to relax rules development 
of written law whenever they stood in the way of of law ; 
an ideally perfect decision on the facts of particular "f primitive 
cases. No durable system of jurisprudence could of law - 
be produced in this way. A community proceeding 
thus would only, if it bequeathed any body of judicial 
principles to posterity, bequeath one consisting of 
the ideas of right and wrong which happened to be 
prevalent at the time. 


The Romans were protected from this danger by 

J lie Romans 

their theory of the Law of Nature. They believed were pro- 

tliat the Law of Nature underlay existing law and the first 

must be looked for through it. By careful observa- ^epf before 

tion of existing institutions parts of them could be uiental 

vision a 

singled out which either exhibited already, or could type of 
by judicious purification be made to exhibit, the ought 
characteristics of a Law of Nature. They regarded 
it as a system which ought gradually to absorb civil civil laws, 

without: 

laws, without superseding them so long as they superseding 
remained unrepealed. The value and serviceableness fongV^they 
of the conception of Natural law arose from its keep- rt ‘ ma11lecl 

1 unrepealed. 

ing before the mental vision a type of perfect law, 
and from its inspiring the hope of an indefinite 
approximation to it, at the same time that it never 
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The Romans 
were saved 
from the 
second 
danger as 
it gave 
them a 
distinct 
object to 
aim at in 
the pursuit 
of improve¬ 
ment. 


Explain this 
statement . 

(C. U. 

-Jan., 22.) 


tempted the practitioner or the citizen to deny the 
obligation of existing laws which had not yet 
been adjusted to the theory. Its functions were, in 
short, remedial, not revolutionary. And this unfor¬ 
tunately is the exact point at which the modern view 
of a Law of Nature has often ceased to resemble the 
ancient. 

The other danger to which the infancy of society 
is exposed is the reverse of the first. It is the rigidity 
of primitive law, arising chiefly from its early asso¬ 
ciation and identification with religion which has 
chained down the mass of the human race to those 
views of life and conduct which they entertained at 
the time when their usages were first consolidated 
into a systematic form. Over the large part of the 
world the perfection of law has always been consi¬ 
dered as consisting in adherence to the ground plan 
supposed to have been marked out by the original 
legislator. This happened with the laws of the 
Hindus. But at Rome the theory of the Natural law 
had kept before the mental vision of the Romans a 
type of perfect law to which all laws should gradually 
conform. Thus simplicity and universal applicability 
were kept before their eyes as the characteristics of 
an ideal and absolutely perfect law. There is no 
reason why the * laws of the Romans should be 
superior to the laws of the Hindus, unless the theory 
of Natural Law had given it a type of excellence 
different from the usual one . It is impossible to 
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overrate the importance to a nation of having a dis¬ 
tinct object to aim at in the pursuit of improvement. 
The secret of Benthain’s immense influence in Eng¬ 


land is his success in placing such an object before 


the country. He gave a clear rule of reform, the 
good of the community which is to take precedence 


over every other object. It is not an altogether fanci¬ 
ful comparison to call the Roman theory of Natural 
Law as the ancient counterpart of Benthamism . The 
Roman theory of Natural Law guided men’s efforts 
in the same direction as the utiliaterian theory of 
Bentham ; its practical results were not widely 
different from those which would have been obtained 
by a sect of law-reformers who maintained a steady 


Examine 
the Roman 
theory of 
Natural 
Law as 
the ancient 
counterpart 
of Tienlham- 
ism. 

(B. L. 

July, 29.) 


pursuit of the general good of the community. It 


would be a mistake, however, to suppose it a eonsci- Tbe theory 
ous anticipation of Bentham’s principles. The happb Nnture W 


ness of mankind is, no doubt, sometimes assigned, (}i( l f° r the 

Romans just 

both in the poimlar and the legal literature of the what the 

Romans, as the proper object of remedial legislation, principle of 

but it is very remarkable, how few and faint are 

testimonies to this principle compared with the f° r modem 

England. 

tributes which are constantly offered to the over¬ 


shadowing claims of the Law of Nature. It was not 


to anything resembling philanthropy but to their 
sense of simplicity and harmony that the Roman juris¬ 
consults freely surrendered themselves. The coinci¬ 
dence of their labours with those, which a more pre¬ 
cise philosophy would have counselled, has been a 
part of the good fortune of mankind. 
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A- * 
* 


The 

influence 
exercised 
•on modern 
history by 
the Law of 
Nature. 

(C. U. 
Dec., 44, 
July, 25.) 


Describe the 
progress of 
the idea of 
the Law of 
Nattire in 
France. 

(C. IT. 

July, 13.) 


The Influence of the theory of the 
Law of Nature in Modem History 

1. In the History of France 

Turning to the modern history* of the theory 
of the Law of Nature we find that it is the source 
of almost all the special ideas as to law, politics, and 
society, which France, during the last hundred and 
fifty years, has been the instrument of diffusing over 
the Western world though it was not in France, but 
in Italy, that the juridical science of modern Europe 
took its rise. 

Pre-revoluiionary Jurists 

On the revival of the study of Roman law in Italy, 
the emissaries of the Italian universities founded 
schools in all parts of the continent, but that estab¬ 
lished in France produced the largest effect on the 
fortunes of the country. The part played by jurists 
in French history, and the sphere of jural conceptions 
in French thought, have always been remarkably 
large. It was as much through their assertion of 
royal prerogatives and through their interpretation 
of the rules of feudal succession, as by the power of 
the sword, that the French monarchy at last grew 
together out of the agglomeration of provinces and 
dependencies. When the kings of France had 

* It should be noted at the outset that in the develop¬ 
ment of Rome the effect of the. theory of the Law of 
Nature was important in the region of Civil Law, but, in 
modern history, it is important in the region of Constitu¬ 
tional and International Law. 
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brought their long struggle for supremacy to a 
successful close, the situation of the French jurists 
was peculiar. They formed the best instructed and 
nearly the most powerful class in the nation, but 
the system of laws which they had to administer 
stood in striking contrast with the habits of mind 
which they had cultivated. The France which has 
been in great part constituted by their efforts was 
smitten with the curse of an anomalous and dis¬ 
sonant jurisprudence beyond every other country in 
Europe—province differed from province, country 
from country, municipality from municipality, in 
the nature of its customs. It was the special pecu¬ 
liarity of France that extraordinary diversity of laws 
continued without sensible alteration inspite of the 
social and political unity of the people. The 
French lawyers had a keen sense of those perfections 
of jurisprudence which consist in simplicity and 
uniformity and they fully recognised them. But they 
believed or seemed to believe that the vices which 
actually, invested French law were ineradicable ; 
and, in practice, they often resisted reformation of 
abuses quite obstinately, as their speculative opinions 
and intellectual bias were in the strongest opposition 
to their interests and professional habits. But there 
was a way to reconcile these contradictions. They 
became passionate enthusiasts of Natural Law. The 
Law of Nature overleapt all provincial and muni¬ 
cipal boundaries ; it disregarded all distinctions 
4 


In modern 
history the 
theory ot 
the Daw 
of Nature 
becomes an 
important 
factor in 
the move¬ 
ment of 
thought 
which leads 
ultimately t© 
the French 
Revolution. 


The pre¬ 
revolu¬ 
tionary 
jurists were 
passionate 
enthusiasts 
for Natural 
Daw. Ilut 
with them 
it was not 
so much a 
theory 
guiding 
practice as 
an article of 
speculative 
faith. 



44 


ANCIENT LAW 


It was 
Rousseau 
who turned 
this fervid 
admiration 
for the Law 
of Nature 
as an ideal 
into a prac¬ 
tical ardour 
for its reali¬ 
sation and 
extended it 
from the 
civil to 
political or 
constitu¬ 
tional 
relations. 


between noble and burgess, between burgess and 
peasant ; it gave the most exalted place to lucidity, 
simplicity, and system, but committed its devotees 
to no specific improvement, and did not directly 
threaten any venerable and lucrative technicality. 
The admission of its dignity and claims was the 
tenet which all French practitioners alike subscribed 
to. The language of the pre-revolutionary jurists in 
its eulogy is singularly unqualified and their pane¬ 
gyrics had often a peculiar rhetorical turn which 
indicated a considerable departure from the caution 
of the Roman Jurisconsults. But the hypothesis of 
a Natural law had become not so much a theory 
guiding practice as an article of speculative faith. 

Rousseau and his school 

To turn this enthusiastic Platonic admiration for 
the Law of Nature as an ideal into a practical ardour 
for its realisation, and to extend it from the civil 
relations, with which alone the lawyers were con¬ 
cerned, to political or constitutional relations, was 
in Prance the work of Rousseau and his school. 
Had the discussion of the theory and its consequences 
continued to be exclusively the employment of the 
legal profession there might have been an abatement 
of the respect which it commanded. But Rousseau 
passed it suddenly from the forum to the street and 
it became the keynote of controversies far more 
exciting than are ever agitated in the courts or the 
schools. 
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At the root of his revolutionary Utopia we find 
the old time honoured and accepted propositions of 
the Law Nature “that all men are by nature free** 
and “that all men are by nature equal.** They were 
only held with a quite novel heat of conviction, and 
used in a quite novel way as premises to justify the 
most startling and far-reaching political demolition 
and reconstruction. 

The doctrine of the equality of men 


At the 
root of 
Rousseau’s 
doctrines 
we find the 
old and 
accepted 
proposition 
that ‘men 
are naturally 
free and 
equal* but 
it is used in 
a novel way. 


There cannot be any question that to the assump- To the 
tion of a Law of Nature we owe the doctrine of ^"rine of C 
the fundamental equality and liberty of human ec l uallt y 

of men was 


beings. The Roman jurisconsults of the Antonine a strictly 
. _ , __ _ _ . , , legal axiom 

era lay down that all men are equal, but m their i JU t i n the 

eyes it is a strictly juridical axiom. They intend to {^rvit 

affirm that under the hypothetical Law of Nature, became a 

political 

and so far as positive law approximates to it, the one. 


arbitrary distinctions which the Roman Civil law 
maintained between classes of persons (such as 
between citizens and foreigners, between freemen 
and slaves, between agnates and cognates) cease to 
have a legal existence. The jurisconsults who thus 
expressed themselves most certainly never intended 


to censure the social arrangements under which civil 
law fell somewhat short of the ideal Code of Nature ; 
nor did they apparently believe that they would 


ever see human society completely assimilated to 


this ideal type. 

In the modem theory, however, this legal axiom 
becomes a political one and is evidently clothed with 
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By “all men 
are equal” 
the Romans 
meant 
“equal only 
in the eye of 
law” but in 
the modern 
theory it 
means “all 
men ought 
to be equal.” 


a new shade of meaning. When the Roman lawyer 
wrote “all men are equal” he meant what he said, 
but his political descendants use “all men are equal” 
in the sense of “all men ought to be equal.” As 
early as the beginning of the 14th century it has 
assumed this* meaning. But like all other deductions 
from the hypothesis of a Law Nature, and like the 


belief itself in a Law of Nature, it was languidly 


assented to and suffered to have little influence on 


opinion and practice until it passed out of the 
possession of the lawyers into that of the literary 
men of the 18th century 7 and of the public which sat 
at their feet. With them it became the most distinct 
tenet of their creed, and was even regarded as the 
summary of all the others. 


This doctrine was spread over the Western world 

by Rousseau in his Contract Social (first published 

in 1762) ; and it presently became the basis of the 

Declaration of the Rights of Man made by the French 

Rousseau’s Convention in 1789. The old theory had now deve- 

doctrine loped into a destructive political force. That which 
became the 

basis of the had been for nearly two thousand years a harmless 
Declaration 

of the Rights maxim, almost a common place of morality, became 
theFrench at enc * ^ ie eighteenth century, a mass of 
P°”,Jg” t1011 dynamite which shattered an ancient monarchy and 
shook the European Continent. It is probable, how¬ 
ever, that the power which it ultimately acquired 
over the events of 1789 was, to a certain extent,, due 
to its splendid success in America. 
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In the history of America 

The theory of a Law of Nature passed over to The theory 

America in the middle of the 18th century where Nature™ 

it was invoked under the name of Natural Rights. . wa ? hivoked 

in America 

It was sympathy with the ideas of the French writers under the 

which led Jefferson and other colonial lawyers, who Natural 

guided the course of events in America, to join the 

specially French assumption that “all men are equal” In the very 

first lines of 

with the assumption, more familiar to Englishmen, the Ameri- 

that “all men are born free,” in the very first lines tioi/of^nde- 

of their Declaration of Independence in 1776. By P™ de * ice 

thus prominently and emphatically affirming the fundamental 

equality and 

fundamental equality of human beings they gave an liberty of 
impulse to political movements in their country and, beings was 
in a less degree, in Great Britain ; but besides that, declared, 
they returned the dogma they have adopted to its 
home in France, strengthened with the vigour of 
success, and it therewith entered the field of modern 
politics as a conqueror. 

Conclusion 


With the close of the French Revolution, the The term, 
term Law of Nature seems to have vanished from Mature, 
the sphere of politics as well as from positive law. 

But the effects of the theory of Natural law on vanished 
modern society are far from being exhausted. Of sphere of 
all the ‘principles of 1789/ the fundamental equality torn 


of human beings, is the one which has most P osltive . 

* laws but its 

thoroughly leavened modern opinion, and promises effects are 
to modify most deeply the constitution of societies being 


and the politics of states. 


exhausted. 
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* * 

* 

Importance 
of the idea 
of the Law 
of Nature in 
modern In¬ 
ternational 
Law . 
Discuss. 

(C. U. 

July, 46, 
July, 35.) 

The postula¬ 
tes which 
form the 
foundations 
of Modern 
Interna¬ 
tional Law. 

(C. U. 

Jail., 40, 
Jan., 21.) 

I. There is a 
determin¬ 
able Law of 
Nature. 


II. Common 
wealths are, 
relatively to 
eaeli other, 
in a state of 
nature, and 
hence natu¬ 
ral law is 
binding 
on States 
inter se . 

It follows 
from this 
that inde- 


II. Law of Nature 
in modern International Law 

The grandest function of the Law of Nature was 
discharged in giving birth to modern International 
Law and the modern Law of War. 

Among the postulates which form the founda¬ 
tion of International Law, as laid down by its 

original architects, there are three of pre-eminent 
importance. 

The first postulate 

The first of the postulates, which form the 
foundation of International Law, is that there is a 
determinable Law of Nature . 

Grotius, the founder of modem International Law, and 
his successors took the assumption directly from the 
Romans but they differed widely from the Roman juris¬ 
consults, and from each other, in their ideas as to the 
mode of determining it. 

The second postulate 

The second of the postulates, which form the 
foundation of International law is that National 
Law is binding on States inter se, i.eamongst 
themselves . 

A political society is distinguished from the state 
of nature by the fact that in the former there is a 
distinct author of law, while in the latter there is 
none. In the case of independent States, the very 
hypothesis of their independence excludes the notion 
of a common law-giver and so they correspond to 
individuals in a siate of nature . Hence in their 
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dealings with one another they are bound by the pendent 
Law of Nature—the only law subsisting in a state however 
Of nature. 

size ancl 


No passage has ever been adduced from the re- 

mains of Roman Law which proves the Jurisconsults the eye of 

Inter- 

to have believed natural law to have obligatory force national 
between independent commonwealths. The truth Law * 


appears to be that modern International law, un - Develop 

doubted as its descent is from Roman law , is only t1liS idea ~ 

(B. L. 

connected with it by an irregular filiation. The July, 26.) 
early modern interpreters of the jurisprudence of 
Rome, misconceiving the meaning of Jus Gentium,* Modem In~ 
assumed without hesitation that the Romans had j ^aw^said 
bequeathed to them a system of rules for the adjust- b ^ cd 
ment of international transactions. Having adopted Naluralc. 
from the later Roman jurisconsults the position that E ^amme. 
the Jus Gentium and the Jus Naturale were identical, j^n^ 33 , 
Grotius, with his immediate predecessors and his 47 .) 
immediate successors, attributed to the Law of 
Nature an authority which could never perhaps have 
been claimed for it, if Law of Nations had not in 
that age been an ambiguous expresson. They laid 


* Jus Gentium was the law common to all nations and 
not the law applicable between nations. The classical 
expression for international law, or the law governing the 
intercourse of Nations, was Jtis Feciale. The confusion 
between Jus Gentium and International Law is entirely 
modern. This confusion had a considerable share in pro¬ 
ducing the modern theory that the relations of independent 
states are governed by the Law of Nature. 
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Explain this 
statement . 

(C. IT. 

Jan., 25, 
Jan., 27.) 


JUs Gentium 
and Inter¬ 
na liotial 
Law . 

(B. L. 

June, 47.) 


down unreservedly that Natural Law is the code 
of states. 

One consequence of immense practical impor¬ 
tance of the postulate that the society of nations is 
governed by Natural law is that the atoms which 
compose it must be absolutely equal. Men under 
the sceptre of Nature are all equal and accordingly 
all States are equal as they are, relatively to each 
other, in a state of nature. The proposition that 
independent communities , however different in size 
and power , are all equal in the view of the law of 
nations , has largely contributed to the happiness of 
mankind , though it is constantly threatened by the 
political tendencies of each successive age .* It is a 
doctrine which probably would never have obtained 
a secure footing at all if International Law had not 
been entirely derived from the majestic claims of 
Nature by the Publicists who wrote after the revival 
of letters. 

The third postulate 

The meaning of the term Jus Gentium being 
misconceived, as though it meant the law applicable 
to nations, it was thought by the founders of the 
modern International Law that the principles which 
Roman Law derived from Jus Gentium ought to 

* The Napoleonic wars and the last two world-wars are 
the most prominent instances of disruptive tendencies, 
prompted by the desire of self aggrandisement on the part 
of the stronger states at the expense of the weaker ones. 
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be applied to the conduct and rights of nations. 

Hence, in elaborating his system of International 
Law, Grotius borrowed largely from the Roman Jus 
Gentium. 

Thus it is that the rules of International Law* 

relating to the acquisition of territory, and the wars 

which it often leads to, were borrowed from that 

part of Roman law which dealt with the modes of 

acquiring property jure gentium. In order that these 

chapters of International Law may be capable of 

application, it is necessary that sovereigns should be 

related to each other like the members of a group 

of Roman proprietors. This is resolvable into the 
, . , . . , 1IT. Sove- 

douole proposition that sovereignty is territorial, reignty is 

i.e., it is always associated with the proprietorship a^^^overe- 

of a limited portion of the earth’s surface, and that ’? ns hiter se 

are to be 

sovereigns inter sc are to be deemed not paramount, deemed not 
but absolute, owners of the State's territory . This f^ab solute, 
double proposition is the third of the postulates ^eStatVs 
which form the foundation of modern International territory. 
Law. 

The conception of territorial sovereignty is a The theory 

modern one and Grotius could not have laid it down, have 

or assumed that commonwealths are, relatively to keen incap¬ 
able of 

each other, in a state of nature, had not the ideas application 

of the people on the subject of sovereignty under- ijfeas of the 

gone a remarkable change, and had not the belief Sovereignty 1 

in the principle, that there was somewhere a common undergone 

a thorough 

superior whose decisions were binding upon States, change, 
been completely shattered by the Reformation. 
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Develop this 
statement. 
(C. V. 

July, 15.) 


During the 
supremacy 
of the 
Roman 
Empire the 
notion of 
universal 
sovereignty 
arose. 


On the 
settlement 
of Europe 
after the 
disruption of 
the Roman 
Empire two 
ideas of 
sovereignty 
prevailed 


i. Tribe- 
sovereignty. 


Old conceptions of Sovereignty 

During a large part of what we usually term 
modern history no such conception was entertained 
as that of territorial sovereignty. Sovereignty was 
not then, as it is now, associated with dominion 
over a portion or sub-division of the earth. Such 
a conception slowly grew, as we shall presently see, 
out of feudalism. 

When the Roman Emperors ruled the greater 
portion of the then civilized world, sovereignty 
meant universal dominion. The Emperor was the 
political superior of a large number o£ subordinate 
rulers. The existence of a common superior over 
all States was held to be a part of the natural order 
of the universe. Till the Roman Empire sank into 
decay idea and fact corresponded. The disputes of 
subordinate Princes and commonwealths were settled 
by appeals to the Emperor. What he commanded 
was law in International as well as in municipal 
affairs. 

On the settlement of Europe after the disrup¬ 
tion of the Roman Empire two ideas of sovereignty 
prevailed. The one was that of tribe sovereignty . 
The king of the barbarians were the chiefs of nomadic 
hordes merely encamped for the time upon the soil 
which afforded them sustenance. They were masters, 
of course, of the territories which they occupied 
and to which some of them have given a geographi¬ 
cal appellation ; but they based no claim of right 
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upon the fact of territorial possession, and indeed 
attached no importance whatever to it. France was 
the country de facto occupied by the Franks, but 
their kings were not kings of France, they were 
kings of the Franks. The other idea of sovereignty ii. The old 
appears to have been that of universal dominion, universal 
The moment a monarch departed from the special donnnimi. 
relation of chief to clansmen and became solicitous, 
for purposes of his own, to invest himself with a 
novel form of sovereignty he fell back upon the 
Roman idea and came forward as an aspirant to 
universal empire. Memories of the w T orld-wide sway 
of the Roman Emperors were so deeply engraven 
on the minds of men that long after Rome had 
fallen they could think of no alternative to tribal 
sovereignty but universal dominion. The chieftain 
who would no longer call himself King of the tribe 
must claim to be the Emperor of the world. Thus 
it was that the Romano-German Empire of Charle¬ 


magne and his successors claimed universal supre- ^ # 

macy and was believed, for many centuries, to be a * 
continuation of the old universal dominion of the 


Caesars. 


i ke idea o f 
"territorial 


Territorial Sovereignty—its rise and growth sovereignty 

_ . . . _ ,. , . and the 

Territorial sovereignty, the view which connects influence it 


sovereignty with the possession of a limited portion j«- 


of the earth’s surface, was distinctly an offshoot, l £™ ii<mal 

though a tardy one, of feudalism. It was feudalism v 

which, for the first time, linked personal duties, and June, 45 » 

July, 35, 

by consequence personal rights, to the ownership of Jan., 32.) 
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Territorial i an d. Thus, from being lord of his people, the king 
associates became lord of his people’s lands, and from that 
wUhTlomt 5 " moment the idea of territorial sovereignty existed in 
portion of a £ errn > though its growth was restrained by the ease 
the earth. with which feudal notions lent themselves to the 


offshoot, doctrine of universal domination. Feudalism orga- 

thougha nised society in a pyramidal form. At the base 

tardy one, 

of feudalism, were the cultivators of the soil. Next came the 
o>n feudalism mesne-lords, above them tenants-in-chiefs, and above 


'enceuf* 1 '" t ^ lcm the king. But as there were many kings and 

territorial princes in the Christendom, it was easy to go a step 
sovereignty . 

(C tj further, and place at the apex of the pyramid one 


Dec., 44.) supreme ruler who was to be the lord of the rest. 


From being 
lord of his 
people, the 
King 
became 
lord of his 
people’s 
land. The 
King of the 
Franks 
came to be 
called the 
King of 
France. 


Throughout the greater part of Europe this supre¬ 
macy in things temporal was conceded to the head 
of the Holy Roman Empire.* But when the direct 
power of the Emperors became limited to Germany 
the highest feudal superiors in all the outlying por¬ 
tions of the old Empire found themselves practically 
without a supreme head, and the fact of immunity 
put, at last, out of sight the theory of dependence. 
But this change was not quite easily accomplished. 


To the impression that in the nature of things there 


must necessarily be a culminating point somewhere 
we may refer the increasing tendency to attribute 
secular superiority to the Pope, the head of the 


* It was called the Revived or Holy Roman Empire as 
Charlemagne was crowned by Pope Leo III as Emperor at 
Rome. 
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Church. But belief in this principle of universal Tlle ldea of 

1 1 a common 

supremacy was shattered by the Reformation. The superior 

died out at 

Reformation, beginning in Germany, divided the the Re¬ 
states into two hostile camps and caused the Emperor formation - 
and the Pope to become allies against the Reformers, 
and thus the two authorities to whom, according 
to the hitherto dominant theory, belonged the office 
of mediation between combatants, became themselves 
the chief of one great faction in the seism of the 
nations. The result was that the Emperor lost even 
the speculative acknowledgment of his universal 
sway and the Pope’s claim to supremacy, even in 
things spiritual, w T as repudiated by a number of the 
more civilised nations of Europe. 

At the same time feudalism fell into utter decay. With the 

_ „ , ... . decav of 

But its offshoot, territorial sovereignty, grew Feudalism 

stronger than ever as the obstacles to its progress, becamethe- 

which arose from universal dominion, were removed, absolute, 

not hunted,. 

Thus the monarchical rulers now acquired full owner of 
, . . the State’s, 

sovereignty over their respective realms and became territory. 

absolute, and not paramount * owners of the State’s 

territory. The time was now ripe for the foundation 

of the modern International Law on the postulates 

enunciated above, and after a century of confusion, 

consequent on the destruction of the old international 

order, it was done by Grotius. 

* The rights of a paramount owner are limited by those 
of the subordinate owners. In International Law Sovereigns 
are absolute owners of their territories, their rights are in 
no way limited by those of their subjects. 
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De Jure 
flcllict Pacta 
—the great 
hook of 
Hugo 
Grotius. 

(C. V. 

Jan., 16.) 


The 

influence 
of the 
doctrine oj 
territorial 
sovereignty 
on the 

development 
of Inter¬ 
national 
Law. 

(C. U. 

July, 19.) 


Territorial 
sovereignty 
was the very 
-essence of 
the Interna¬ 
tional Law 
founded by 
Grotius. 


The great book of Grotius 
Dc Jure Belliet Pads —the Law of War and Peace—the 
great book of Hugo Grotius, was published in 1625, when 
that eminent Dutch jurist was a political exile in Paris. 
Its rapid, complete, and universal success was simply mar¬ 
vellous. The horrors of the Thirty years* War, the l)ound- 
less terror and pity which the unbridled licenses of the 
soldiery were exciting must, no doubt, be taken to explain 
that success in some measure but the real secret of it lay 
in its intrinsic merit and its theoretical perfection. 

The point of contact between 
Territorial Sovereignty and International Law 
The theoretical perfection of Grotian system is 
intimately connected with the conception of terri¬ 
torial sovereignty. Had not the idea of sovereignty 
undergone this remarkable change the theory of 
International Law, propounded by Grotius, would 
have been incapable of application. His theory 
assumes that commonwealths are, relatively to each 
other, in a state of nature. The component atoms 
of a natural society must, by the fundamental 
assumption, be independent of each other. If there 
be a higher power claiming, however slightly and 
occasionally, common supremacy over them, this 
very conception of a superior introduces the notion 
of positive Law, and excludes the idea of natural law. 
Besides it has already been noticed that Grotius in 
elaborating his system borrowed largely from the 
Roman Jus Gentium, and these parts of his system 
would also have been incapable of application had 
not sovereignty become territorial, i.e., associated 
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with the absolute proprietorship of a limited portion 
of the earth.* 

Conclusion 

There can be no doubt that the theory of the 


The theory 
of the Law 
of Nature 
<lkl a great 
service to 
humanity 
whe n it 


Law of Nature was the most powerful influence, induced 

statesmen 

and thus of great service to humanity, in winning and rulers 

acceptance for the true International Law which century to 

took the place of the occasional and often disregarded j^anfsing 

decisions of a shadowy universal sovereign, when precepts of 

the Inter- 

the world-state, which had ceased to control even national 

the Germanic realms, was substituted by a large forTi/by 

number of territorial states becoming more indepen- Grotlus * 

, „ . „ /155055 the 

dent every day, it was realised that either they must contribution 

live like wild beasts without law, or some principle ^octrhic of* 


must be found which could be made to supply them the Law of 

Nature to 

with laws in the absence of a common superior. Modern ln- 
Grotius, the founder of modern International Law, La™ ti0ml 


proclaimed that the latter alternative was the only (C. U. 
one fitted for human beings, and the Law of Nature j u iy* 35 .’) 
or Reason was the law binding on States inter se . What ivorh 
New principles of International Law was thus pre- Grotlus ° 
sented, clothed with the authority of an admitted ly C } t i^ ltSh 

uni tings ? 

(C. U. 

* It is interesting in this connection to observe how in Jail., 16.) 
our times the usual rules of International Law cease to be 
applicable or fail to give an adequate solution of difficulties, 
just in proportion as the fact of territorial sovereignty is 
not complete and definite. This is now of frequent occur¬ 
rence in the case of “spheres of influence” in unsettled 
parts of the world, of “protectorates,” and of what are 
called “semi-*sovereign states” dependent in various degrees 
on other and more powerful ones.—Pollock. 



58 


ANCIENT LAW 


Discuss 
briefly the 
theory of 
the Social 
Contract. 

(C. U. 

Jail, 41, 

Jan, 14.) 

The belief 
that there 
actually 
existed an 
original 
State of 
Nature, 
where man 
was bound 
only by 
the laws 
of Nature 
gained a 
footing in 
modern 
times. 

It is by a 

contract 

freely 

entered into 
by men, who 
are by 
nature free, 
that govern¬ 
ment was 
first estab¬ 
lished, and, 
hehce, its 


theory, and they were eagerly received as the attempt 
to get on without any principle at all had been a 
costly and blood-stained failure. 


The Modern Theories of Social Contract and 
Maine’s Objections thereto 

In its modern history Nature came to play a new part. 
Before the eighteenth century the belief in the actual 
existence of an original state of a nature, prior to the forma¬ 
tion of civil society, had already gained a footing. This 
conception of a state of Nature is not necessarily connected 
with the Law of Nature, yet it is one which has, historically, 
been closely associated therewith. This newdy invented 
state of Nature was neither the golden age nor the age of 
brutish savagery. The generally accepted view of the day 
was that in the .state of Nature each individual was free to 
do what was right in his own eyes, since men had no govern¬ 
ment over them to set them law’s. In this condition his 
normal tendency w 7 as to obey the Law of Nature or Reason— 
the only law subsisting in the state of Nature—as man is a 
rational being. But when man, being an imperfect creature, 
violated other's Natural Rights, i.e., rights which every man 
has under the Law of Nature, individuals had to defend their 
own rights and exact reparation for their own wrongs, as 
in the state of Nature there was no common government. 
To get rid of this and other incidental difficulties individuals 
living in the state of Nature formed themselves, by general 
agreement, into a community and bound themselves to obey 
government. But as men are by nature free and equal , it is 
only on some contract freely entered into by these equal 
and independent individuals that the rights of government 
could have been based. This social contract has been very 
variously conceived; it has been interpreted in favour of 
order and despotism by Hobbes in liis Leviathan , in favour 
of liberty and constitutional government by Locke in his 
Treatise on Civil Government, By a striking combination 
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of the' lilies of thought of Hobbes and Locke, Rousseau, in 
his epoch making Contract Social , has arrived at liis con¬ 
ception of a sovereign people. 

Against this theory of Social Contract Maine has urged 
three objections :— 

(i) The theory of an orginal state of Nature is historically 
false. There never has been an age, however remote, 
however simple and primitive, which has been regulated 
by Natural law. The more we are able to discover about 
the facts of primitive society, the clearer does it become 
that primitive man was subject to numerous arbitrary res¬ 
trictions in every department of life. Customs and super¬ 
stitions environed him like an atmosphere. He could not 
escape from their pressure and he had no wish to do so. 

(ii) When we investigate the conditions of primitive 
communities w r e find that families were the units composing 
society not individuals. Law originally dealt with trans¬ 
actions between families and was not concerned with indi¬ 
viduals except as members of a family.—See Chapter V. 

(iii) To ascribe to primitive man the refined conception 
of a modern contract is nothing but a huge anachronism. 
The historical relation between contract and law was exactly 
the reverse of what the authors of the social contract theory 
assumed it to be. Observing the fact, already striking in 
the day, that of the positive rules obeyed by men the 
greater parts were created by contract, the lesser by impera¬ 
tive Law, they devised the theory that all law had its origin 
in contract. But as a matter of fact any general doctrine 
of contract has been, in any system of civilised law, of late 
and slow growth.—See Chapter IX. 


5 


rights must 
be based 
on that 
contract. 


Maine s’ 
objections 
against the 
theory of 
Social Con¬ 
tract as 
providing 
an explana¬ 
tion of the 
creation of 
State. 

(C. IT. 

Jan., 33.) 

1. The 
theory of 
an original 
state of 
Nature is 
historically 
false. 

ii. Indivi¬ 
dual is not 
the unit of 
ancient 
society. 

iii. The 
theory of 
social con¬ 
tract is a 
huge an¬ 
achronism. 



CHAPTER V 


Advantages 
of the 
historical 
study of 
law . 

(C. U. 

July, 32). 


Tlie rudi¬ 
ments of 
tlie social 
state is the 
proper start 
ing point 
of enquiry. 


They are 
known from 
testimony 
of three 
sorts of 
which 
Ancient 
Law is of 
particular 
value as a 


PRIMITIVE SOCIETY AND 
ANCIENT LAW 
Historical method of enquiry 

Speculation on the science of jurisprudence, 
down to the days of Maine, were based on the 
hypothesis of the Law of Nature. The assumption 
of a non-historic, unverifiable condition of the 
human race, the so called state of Nature, was a 
distinctive feature of these speculations. The 
absence of the historical method of enquiry was 
their common error. Excepting perhaps those of 
Montesquieu all these speculations take no account 
of what law has actually been at epochs remote 
from the particular period at which they made 
their appearance. As in the physical science, so in 
jurisprudence, the proper mode of investigation is 
to commence with the simplest social forms in a 
state as near as possible to their rudimentary condi¬ 
tion. In other words, we should penetrate as far 
us as we can in the history of primitive societies. 

Sources of evidence of the primitive social state 

The rudiments of the social state are known 
through testimony of three sorts : — 

(i) Accounts left by contemporary observers of 
societies less advanced than their own. 

(ii) Records preserved by particular races con¬ 
cerning their primitive history. 

(iii) Ancient Law. 
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The first kind of evidence is the best we could £?°d <J e£ d 

of it has 

have expected. But the lofty contempt, which a not been 
civilised people entertains for barbarous neighbours, whl£ eretl 
has caused a remarkable negligence in observing 
them and this carelessness has been aggravated at 
times by fear and by religious prejudice. Thus the 
little testimony that we possess from this source is 
not altogether trustworthy. The second kind of 
testimony is distorted by the pride of race or by the 
religious sentiment of a newer age. But as regards 
the third kind of evidence it may be said that these 
suspicions do not attach to a great deal of ancient 
law. Much of the old law which has descended to 
us was preserved merely because it was old. Those 
who practised and obeyed it did so simply because 
it had come down from their ancestors. 

Proper method of enquiry 

If we confine our attention to those fragments The proper 
r ... . _ . , , , , method is 

of ancient institutions, which cannot reasonably be to begin 

suspected to have been tampered with, we are able 

to gain a clear conception of certain great charac- allt * 

working 

teristics of the society to which they originally gradually 
belonged. Advancing a step farther, and applying is°known 
the knowledge thus acquired to systems of law, 
which, like the Code of Manu, are, as a whole, of unknown, 
suspicious authority, we are able to separate what 
is truly archaic in these from those which have been 
affected by prejudices, interest and ignorance of the 
compiler. This historical method of investigation 
can claim scientific validity. 
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Patriarchal 
theory and 
its place in 
historical 
Jurispru¬ 
dence. 

(C. U. 
June, 43.) 


Briefly indi¬ 
cate and 
examine the 
arguments 
advanced by 
Maine in 
support 
of his 

Patriarchal 
theory. 
Would you 
accept it as 
correct in 
respect to 
all races ? 

(C. U. 

Jan., 21.) 


Patriarchal 
theory 
should be 
confined to 
the Indo- 
European 
family of 
nations. 

Absolute 

and 

unlimited 
power of the 
eldest male 


Patriarchal Theory 

The effect of evidence derived from comparative 
jurisprudence is to establish the prtriachal theory of 
the primitive condition of the human race —the theory 
(i) that men are first seen distributed in perfectly 
isolated groups, held together by obedience to the 
eldest male jiarent, and (ii) that it is by the exten¬ 
sion of these single families into larger bodies of real 
or supposed kindred that primitive communities 
were formed. 

The patriarchal theory, in all its essential points, 
is as old as Aristotle. It was over two thousand years 
ago that he described the patriarchal family and 
observed that it was universal in all j)rimitive tribes. 
It was, however, its correspondence with the condi¬ 
tions of the Hebrew society described in the Scrip¬ 
tures which kept the patriarchal theory alive in the 
Middle Ages, until it w T as displaced by the a priori 
theories of ‘‘state of nature” of the 17th and 18th 
centuries. 

It is to be noted that the legal testimony comes 
nearly exclusively from the institutions of societies 
belonging to the Indo-European stock, the Romans, 
the Hindus, and the Sclavonians supplying the 
greater part of it. It was only of the Indo-European 
family of nations that we can definitely say that the 
societies in which they are united were originally 
organised on a patriarchal model. 
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2 he chief features of a patriarchal family, as parent:, the 
. head of tlie 

collected from the Scnpiural accounts, are these:— family, over 

the person 

The eldest male parent—the eldest ascendant—is and pro- 
absolutely supreme in his household. His dominion chUdrem^ 


extends to life and death, and is as unqualified over 
his children and their houses as over his slaves. 

The flocks and herds of the children are the flocks 
and herds of the father, and the possession of the 
parent, which he holds in a representative rather than 
a propiietory character, no equally divided at his 
death among his descendants in the first degree. 

A less obvious inference from the Scriptural ac¬ 
counts is that primitive communities were formed by 
the extension of single families into large bodies of 
kindred. We find there that the families of Jacob 
and Esau separate and form two nations ; but the 
families of Jacob’s children hold together and become 
a people. This looks like the immature germ of a 
State. 


But he holds 
property in 
a repre¬ 
sentative 
rather than 
in a pro¬ 
prietory 
character. 

The 

inference 
suggested is 
that com¬ 
munities 
begin to be 
formed 
wherever 
a family 
holds 
together 
instead of 
separating 
at the 
death of its 
patriarchal 
chieftain. 


Primitive Society 

The characteristics of the human condition at the Homer’s 

dawn of history have been compendiously expressed re” 

by a few verses in Hormer’s Odyssey describing the 

Cyclops, probably a race of savages but there spoken condition of 
. .. the human 

of as monsters. They run thus :— race. 


“They have neither assemblies for consultation ^his v j ew 
nor themistes, but every one exercises jurisdiction hints 
over his wives and his children and they pay no given 
regard to one another . antiquities. 
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1st stage 

Law is the 

parent's 

word. 


2nd stage :~ 

Laws are the 
Themistes of 
a patriarchal 
sovereign. 

Hence they 
presuppose 
a union of 
family 
groups 
in some 
wider orga¬ 
nisation. 


* * 

* 

'The unit of 
an ancint 
society was 
the family, 
of modern 
society the 
individual” 

Explain and 
discuss. 

(C. U. 

June, 48, 
July, 38, 
July, 36.) 


These verses condense in themselves the sum of 
the hints which are given us by legal antiquities. Men 
are first seen distributed in perfectly isolated groups 
held together by obedience to the parent. Law is 
the parent’s word, but it is not yet in the condition 
of themistes . The next stage is reached when we go 
forward to the state of .society in which the early 
legal conceptions embodied in themistes are formed. 
Wc find that they still resemble, in their character¬ 
istics of mystery and spontaneity, the commands of a 
despotic father. But at the same time we see that as 
they proceed from a sovereign, they pre-suppose a 
union of family groups in some wider organisation. 

Patriarchal theory of the formation 
of primitive society 

Archaic law is full of the clearest indications that 
society in primitive times was not a collection of 
individuals. It was an aggregation of families . The 
unit of an ancient society was the family and not 
the individual as in a modern society * 

We find in ancient law all the consequences that 
we should expect from this difference. It is so 
framed as to be adjusted to a system of small inde¬ 
pendent corporations. It is scanty, because it is 


* According to the law of Mitakshara the immoveable 
property in the hands of a person is regarded as a fund for 
the maintenance of the family; and his sons, grandsons and 
great-grandsons in the male line acquired a proprietory 
interest in it by birth. According to the law of Daybhag 
there is no such co-ownership. The Mitakshara shows joint 
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supplemented by the despotic commands of the heads Can you 
_ , « . _ _ . , , trace this 

of households. It is ceremonious because the tran- idea by a 

sactions to which it pays regard resemble inter - 

national concerns much more than quick play of tia J, a 

A and Daybhag 

intercourse between individuals. As corporations schools of 

Hindu Law t 

never die, primitive law considers the entities with (q 
which it deals, i.e., the Patriarchal or family groups, 
as prepetual and inextinguishable. It views crime as what conse - 
a corporate act and the offence of an individual is twjf 
looked upon as an offence of the group to which the di ff cren ? e do 

individual belongs. early law? 

(C. U. 

The Scriptural example of Jacob and Esau sug- 27, 
gested the inference that primitive communities were 


ownership of property by the family whereas Daybhag shows jf sa fa 
individual ownership. The general opinion among western that in 

scholars from the time of Maine onwards has been that the ancient 

t c thp 

Mitaksliara view of the constitution of joint family and the 

, , f ..... ... family was 

rights of the members inter se is the primitive Hindu cen- regarded as 

eept and that the view represented by tlie Daybhag re- a unit in 
presents a later advance. respect of 

Dr. N. C. Sen Gupta has controverted this view in his ^jopertyf °^ 
Evolution of Law and urged that the. Mitaksliara conception What indi - 
of joint ownership of the father and sons was not the pri- cations do * 
mitive Hindu- concept of ownership and that the said con- * U f 

ception was established by a gradual process of limitation this theory 
of the father’s rights of free alienation. In support of from Hindu 
his view he has mentioned that in Vedic Society not only Law? 
had the sons no right by birth in tlie immoveable properties (C. U. 
in the hands of his father but there was no such thing as J u b r > 39.) 
a joint family of married sons and grandsons living in the 
same house with the father, and that such families, of which 
we find plenty of evidence in the Smritis, came into exis¬ 
tence later on. 
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Develop¬ 
ment of the 
modern 
society out 
of the 
ancient 
family. 

(C. U. 

July, 49.) 

Origin of 
Society. 

(C. U. 

Jan., 47, 
Jan., 44.) 

Early Greek 

and Roman 

history 

supports the 

inference 

suggested 

by the 

Scriptural 

accounts 

that 

primitive 
commun¬ 
ities are 
expanded 
Families. 
The ancient 
Indo-Euro¬ 
pean tribe 
or city is an 
expanded 
family with 
the tie of 
actual 
kindred 
supple¬ 
mented, so 
far as 
needful, 
to keep the 
community 
together, by 
adoption 
or even by 
bolder 
fictions. 


expansions of families which held together instead 
of separating at the death of its patriarchal chieftain . 
The internal structure of the earliest political socie¬ 
ties, that history shows us in Greece and Rome, also 
indicates that the elementary group is the Family, 
connected by common subjection to the highest male 
ascendant. The aggregation of Families form the 
Gens or House . The aggregation of Houses makes 
the Tribe. The aggregation of Tribes constitutes the 
Commonwealth or State. Can we base a general 
conclusion on these indications and lay down that a 
State is a collection of persons united by common 
descent from the progenitor of an original family? 
This much is certain that the citizens of all ancient 
states regarded themselves as having proceeded from 
one original stock, and could not comprehend any 
reason except this for this holding together in poli¬ 
tical union. The history of political ideas begins, 
in fact, with the assumption that kinship in blood is 
the sole possible ground of community in political 
functions. What was obviously true of the Family 
was believed to be true first of the House, next of the 
Tribe, lastly of the State. And yet we find that 
along with this belief or theory each community 
preserved records or traditions which distictly showed 
that the fundamental assumption was false and men 
of alien descent were admitted to, and amalgamated 
with, the original brotherhood. Adverting to Rome 
singly we perceive that the primary group, the 
Family, was being constantly adulterated by the 
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practice of adoption, while stories seem to have been 
always current respecting the exotic extraction of 
one of the original Tribes and concerning a large 
addition to the Houses made by one of the early 
kings. 

This conflict between belief or theory and noto- The fiction 
rious fact illustrates the efficiency with which legal ^it<futihty 
fictions do their work in the infancy of society. The 
earliest and most extensively employed of legal of society, 
fictions was that which permitted family relations 
to be created artificially and there is none to which 
mankind is more deeply indebted. If it had never 
existed, we do not see how any one of the primitive 
groups, could have absorbed another, or on what 
terms any two of them could have combined, except 
those of absolute superiority on one side and absolute 
subjection on the other. The modern idea of local 
contiguity , i.e. the idea that a number of persons 
should exercise political rights in common simply 
because they happen to live within the same topo¬ 
graphical limits, was utterly strange to primitive 
antiquity. The expedient which in those times com¬ 
manded favour was that the incoming population 
should feign themselves to be descended from the 
same stock as the people on whom they were 
engrafted. It is precisely the good faith of this 
fiction and the closeness with which it seemed to 
imitate reality that we cannot now hope to under¬ 
stand. But we should recollect that men who formed 
the various political groups were certainly in the 
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habit of meeting together periodically for the per¬ 
formance of sacred rites in worship of a common 
ancestor. Strangers amalgamated with the brother¬ 
hood were doubtless admitted to those sacrifices, and, 
when that was once done, we can believe that it 
seemed equally easy to concieve them as sharing in 
common lineage. 

The conclusion , then, which is suggested by the 
evidence, is that all early societies which had any 
permanance or solidity, were cither formed by des¬ 
cent from the same ancestor, or assumed that they 
were so descended. 


The princi¬ 
ple of local 
continguity 

(C. U. 

July, 14.) 


As soon as 
the early 
societies 
felt them¬ 
selves 
strong 
enough to 
resist ex¬ 
trinsic 
pressure 
they ceased 
to recruit 
themselves 
by fiction 
of con- 
sangunity. 


Rise of the idea of local contiguity 

The influence of even the most powerful of legal 
fictions is essentially transient and terminable. At 
some point of time—probably as soon as they felt 
themselves strong enough to resist extrinsic pressure 
—all the early States ceased to recruit themselves by 
fictitious extensions of consanguinity. They neces¬ 
sarily, therefore, became aristocracies in all cases 
where a fresh population from any cause collected 
around them which could put in no claim to com¬ 
munity of origin. Their sternness in maintaining 
the principle that political rights were attainable on 
no terms whatever except connection in blood, real 
or artificial, taught their inferiors the principle of 
local contiguity, now recognised everywhere as the 
condition of community in political functions. 
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Maine’s Patriarchal Theory and its Critics 


Maine’s Patriarchal theory is an attempt to solve the Maine*s 
problem of the origin of Government. Kxpounder of the 
theories of Social Contract traced the origin of Government the origin 
to a general agreement freely entered into by equal and of the State. 


independent individuals living in a state of Nature to form Discuss. 
themselves into a community and obey a government estab- (£• ^ ■ 
lislied by them for the protection of their Natural rights, j^n ’ 47* 


Maine contends that when we investigate the primitive eondi- Jan., 44, 
tion of mankind we do not find any trace of a state of J unc > ^ ^ 
Nature but derive ample evidence which tends to show that 
men were in primitive times distributed in perfectly isolated 
groups , held together by obedience to the eldest male parent 
and it was by the extension of these single families into 
larger bodies of real or supposed kindred that primitive 
communities were formed and not by any social compact 
as contemplated by Locke and other theorists. Such a com¬ 
pact was an impossibility as society in primitive times was 
not a collection of individuals but an aggregation of 
families . The unit of an ancient society was the family and 
not the Individual as in modern times, and the paternal 
control of the family is the beginning of Government and 
social control. 


It has been urged by many critics, including the illus¬ 
trious Herbert Spencer, that Maine's rartiarchal theory can¬ 
not be accepted as a final solution of the origin of Govern¬ 
ment as societies were originally organised on a matriarchal 
and not on a patriarchal model. These critics, while admitt¬ 
ing the existence of the Partiarchal Family , assert that 


According 

to Maine’s 

critics 

Primitive 

Family was 

Maternal, 

not 

Paternal. 


there were stages of society prior to it, and that the patri 

arclial family appears in fact, in an advanced stage of 

civilisation. appears in 

The writers of this school assert that Primitive Family an advanced 

sta« r e of 

was Maternal and not Paternal . The first conception of civilisation, 
relationship arose through the mother. There could he no u v j c ] ence 
relationship through father as long as paternity was uucer- a s to the 
tain as, of course, it was in primitive times. The original wide-spread 
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existence, 
among 
uncivilised 
men, of 
polyandry, 
and the con¬ 
sequential 
system of 
kinship 
traced 
through 
females 
only, 
is cited to 
support this 
contention. 


It is a 
daring 
enterprise 
to construct 
a theory of 
the develop¬ 
ment of 
the human 
race on a 
custom of 
which there 
is so small 
evidence as 
Polyandry. 


fC.U. 
Jan., 47, 
Jan., 21.) 


social condition of mankind was that of Promiscuity.* The 
next stage is Polyandry which dissolved in time to Poly¬ 
gamy or Monogamy, which gave rise to the Patriarchal 
Family. 

In support of this Matriarchal theory evidence has been 
brought forward as to the wide-spread existence, among 
uncivilised men, of polyandry and the consequential system 
of kinship traced through females only. A system of kin¬ 
ship through females actually exists, even to this day 
among the Nairs, a community in Malabar in Southern 
India. Evidence of the transformation of the maternal 
family into the paternal type is seen in the history of the 
early Arabs and other races. 

Reply to Maine’s critics 

In the face of the evidence adduced it cannot certainly 
be said that the most primitive condition of mankind over 
the whole of the world was the patriarchal family. But 
neither is there any proof that at any period the maternal 
system held exclusive possession of the human race. Poly¬ 
andry is an exceptional conjugal form, as rare as Polygamy 
is common. It is a daring enterprise to construct a theory 
of the development of the human race on a custom of 
which there is such small evidence as Polyandry. It is 
difficult to say what the most primitive condition of man¬ 
kind was. Whatever might be the case with the other races, 
it is certain that at the earliest period of which we have any 
distinct knowledge the patriarchal family was the condition 
of the Indo-European family of nations.f 

* Cf The Hindu mythological story of SweLaketu, son 
of Rishi Udvalak, about the origin of the institution of 
marriage. 

t the evidence stands , is is not possible to say either 
that primitive society was everywhere of the patriarchal type 
or that one type was derived from the other. The form of 
social organisation everywhere is to some extent moulded 
by .social and economic environments. Under'the pressure 
of one set of circumstances particular society developed 
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Ancient conception of the Family The ancient 

rainily was 

The family which was the unit of an archaic 

society is not exactly the family as understood by us. aggregate— 

the modern 

The family was constantly enlarged by the absorp- family cut 

tion of strangers within its circle—the fiction of 01 j t . j >v 

adoption so closely simulated the reality of kinship ^^^ipatetl 

that neither law nor opinion made the slightest - sons 

enlarged on 

difference between a real and an adoptive connection, the other 

On the other hand, the persons theoretically amal- lVel<l >pU ° n 

gamated into a family by their common descent were by 

practically held together by common obedience to obedience 

to the head 

their highest living ascendant, the father, grandfather of the 

or great-grandfather. The patriarchal authority of a* anu ^' 

chieftain was as necessary an ingredient in the notion Develop this 

statement. 

of the family group as the fact (or assumed fact) of ^ lT 

its having sprung from his loins . Hence we must 4I -) 

understand that if there were any persons who, how- Describe the 

ever truly included in their brotherhood by virtue of o^thc^^ 

their blood-relationship, had nevertheless de facto 

withdrawn themselves from the empire of its ruler, special 

reference 

as for instance, emancipated sons at home, they were to patria - 

potestas. 

(C.U. 

patriarchal institutions. Under anoatlier set of circumstan- J u b% 4 ^.} 
ces another particular community developed matriarchal 
institutions. The result was the formation of society and 
social institutions some of which were patriarchal, and others 
were matriarchal, some of which were monogamous and 
others were polygamous. It is not necessary to assume 
that all these variations must have proceeded from any 
common root or that any of these forms must be looked 
upon as the primitive type from which the other forms have 
been derived.—Dr. N. C. Sengupta in his Evolution of Law. 
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ancient law 


Influence of 
Pallia 
Potest as 
in early 
communities 

(C.U. 

July, 28, 
Jan., 26.) 


Patna 
Potestas is 
the life-long 
authority 
of the 
father or 
other ances¬ 
tor over the 
person and 
property 
of his des¬ 
cendants. 

It dis¬ 
appeared 
generally 
and rapidly 
from the 
usages < f 
advancing 
commu¬ 
nities. 

Reason 
for this 
decline. 


Exceptional 
endurance 
of the 
patriarchal 
power in 
Rome. 


always, in the beginning of law, considered as lost 
to the family. Thus the ancient family was the 
patriarchal aggregate —the modern family cut down 
on one side and extended on the other. 

Patria Potestas 

The life-long authority of the father or other 
ancestor over the person and property of his descen¬ 
dants was called, in Roman Law, Patria Potestas. 
It disappeared generally and rapidly from the usages 
of advancing communities. 

The reason for this is that though it is natural for sons 
to obey the father it is equally natural that they should 
look to him for superior strength and superior wisdom. 
Hence there is an influence to confine the Patria Potestas 
to crises where its possessor is actually skilful and strong. 
When we obtain our first glimpse of organised Greek scxdety 
it seems as if super-eminent wisdom would keep alive the 
father’s power in persons whose bodily strength had 
decayed ; hut the relations of Ulyses and his father Laertes, 
in Homer’s Odyssey, appear to show that where extra¬ 
ordinary valour and sagacity were united in the son, the 
father in the decrepitude of age was deposed from the head¬ 
ship of the family. In the mature Greek jurisprudence the 
direct authority of the parent is limited, as in European 
codes, to the nonage or minority of the children, or in other 
words, to the period during which their mental and physical 
inferiority may always be presumed. 

Rome preserved, however, the power of the father, 
though the necessity of the commonwealth compelled 
her not to extend it to public life. In every relation 
of life in which the collective community might have 
occasion to avail itself of his wisdom and strength, 
for all purposes of counsel or of war, the filius 
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jamilias , or Son under Power, was as free as his 
father. It was a maxim of Roman jurisprudence 
that the Patna Potestas did not extend to the Jus 
Publicum or the Public Law of the State. Father 
and son voted together in the city, and fought side 
by side in the field ; indeed, the son, as general, 
might happen to command the father or, as magis¬ 
trate, decide on his contracts and punish his delin¬ 
quencies. But in all the relations created by Private 
Law, the son lived under a domestic despotism which, 
considering the severity it retained to the last and 
the number of centuries through which it endured, 
constitutes one of the strangest problems in legal 
history. 


“11 was a 
maxim of 
the Roman 
Jh ris pru¬ 
dence 
(hat the 
Pat via 

Potestas did 
not extend 
to the Jus 
Publicum*\ 

Explain. 

(C.U. 

July, 21.) 


Roman Patria Potestas over Person 

Originally , at Rome, the parent had over his The extent 

of the 

children (i) the power of life and death, and, patria 

necessarily, of uncontrolled corporal punishment, 

(u) and the power of modifying their personal condi- its 

progress 

tions at pleasure, and, necessarily, (a) of marrying and decline. 
them and of effecting their divorce, {b) of giving i c,U ’ 

Jilll., w.) 

them in adoption, (c) and of selling them. 

Late in the Imperial period we find vestiges of all 
these powers, but they are reduced within very 
narrow limits. The unqualified rights of chastise¬ 
ment dwindled down to a right of bringing domestic 
offences under the cognisance of the civil magistrate; 
the privilege of dictating marriage declined into a 
conditional veto ; the liberty of selling was virtually 
abolished, and adoption could not be effected without 
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the consent of the child transferred to the adoptive 
father. 

Patria Potesta was permitted to last through the 
these two widely distant 


The active discharge of the most 
important of the duties which the son owed to the 


Roman 
Patria 

Potestas was long interval between 
permitted to . , 

last so long epochs by rendering it more tolerable in practice 
"‘"Jr than in theory 

tolerable in 
practice 

than in State must have tempered the authority of his parent 
theory. 

if they did not annul it. But such cases of practical 
emancipation were rare compared with those which 
were created by the constant wars of the Roman 
Republic, as they entailed long and frequent absence 
from home on those who were in the military service. 
Moreover even before the publication of the Twelve 
Triple sale. Tables, a mode of escape existed in the triple sale* 
of the son's person, which seemed to indicate a very 
early feeling against an unnecessary prolongation of 
the Potestas. Public opinion might also have para¬ 
lysed, to a certain extent, the authority which the 
law conferred and natural affection might have 
rendered it endurable. 

It was the Emperors who dealt the first serious 
blows at this ancient institution. Some isolated inter¬ 
ferences of the Emperors, Trajan and Hadrian, 


* The rule which declared that the son should be free 
after having been three times sold by the father seems to 
have been introduced, originally, as a deterrent to prevent 
sales which were regarded even by the primitive Romans 
with abhorrence. The ingenuity of the jurisconsults turned 
this rule into an expedient for destroying the parental 
authority whereever the father desired that it should cease. 
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prepared the ground for a series of express enact¬ 
ments which limited the father's powers on the one 
hand, and on the other multiplied facilities for their 
voluntary surrender. 

Roman Patria Potestas over Property 

Under ancient Roman law children under power 
could not hold property apart from their parents. 
The father was entitled to take the whole of the 
son's aquisitions, and to enjoy the benefit of his 
contracts, though the son could not bind the family 
by improvident individual engagements. No change 
of any kind was made in this rule till the first years 
of the Umpire when the acquisitions of soldiers on 
service, called castrense peculium, were withdrawn 
from the operation of the Patria Potestas, doubtless 
as a part of the reward for the armies which had 
overthrown the free commonwealth. Three centuries 
afterwards the same immunity was extended to the 
earnings of persons, who were in civil employment 
of the state, called quasi castranse peculium. 

Shortly afterwards Constantine the Great took 
away the father's absolute control over property 
which the children had inherited from their mother 
and reduced it to a usufruct, or life-interest. Finally 
Justinian enacted that unless the acquisitions of the 
child w r ere derived from the parent's own property, 
the parent's rights over them should not extend 
beyond enjoying the produce for the period of his 
life. 


6 
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The rights 
of the Pater¬ 
familias 
were 

balanced by 
his duties. * 


The extreme 
form of 
paternal 
power is 
distinctly a 
Roman ins¬ 
titution and 
cannot be 
taken as a 
type of tiie 
primitive 
patriarchal 
authority. 


Duties of the Roman Paterfamlias 

The extensive rights of the Roman pater-familias 
(father of the family) were balanced by his duties 
and responsibilities. He was answerable for the 
delicts (or torts ) of his slaves and sons under power; 
but, originally, he possessed the singular privilege of 
tendering the delinquent’s person to the injured party 
in full satisfaction of the damage. He was also under 
a moral obligation to provide for all the members 
of the brotherhood out of the common fund. It was 
not a legal duty, but a duty semi-consciously 
followed, and enforced rather by instinct and habit 
than by definite sanctions.* 

Evidence of the former universality 
of Patria Potestas 

The Patria Potestas, in its normal shape, has not 
been, and could not have been, a generally durable 


* Maine lias taken the Roman Partia Potestas as a type 
of the primitive patriarchal authority. But this extreme 
form of paternal power was a distinctly Roman institution 
and cannot be said to have been generally prevalent in pri¬ 
mitive times. Another reason against reading the Roman 
Patria Potestas as of the highest antiquity is, that at an 
eairlier time the pater-familias was regarded not as owner, 
but as an administrator of the family property, which, in 
some sense, already belonged to the heir as well as himself. 
In the Hindu joint family a Mitakshara son gets a vested 
interest in the joint family property as soon as he is 
born, and he can claim a partition even as against the 
father. In Bengal ( Daybhaga ) the change from the posi¬ 
tion of an administrator with large powers to that of an 
owner is known to have taken place in relatively modern 
times.—Pollock. 
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institution. The proof of its former universality is 
incomplete so long as we consider it by itself: but 
the demonstration may be carried much further by 
examining other deportments of ancient law which 
depend on it ultimately, but not by a thread of con¬ 
nexion visible in all its parts or to all eyes. 


1. Ancient conception of Kinship 

Let us turn first of all to the ancient conception 
of Kinship, or in other words, the scale on which 
the proximity of relatives to each other was calcu¬ 
lated in the ancient laws of those communities. 

Kinship may be distinguished into Agnatic and 
Cognatic relationship. Cognatic relationship is 
simply the conception of kinship familiar to modern 
ideas. Cognates are all those persons who can trace 
their descent from the same pair of married persons, 
whether the descent be traced through males or 
females. Agnatic relationship is something very 
different. In the first place, Agnates are all the Cog¬ 
nates who can trace their connexion exclusively 
through males.* Descendants of a female are thus 
excluded, though she herself is included. Secondly, 
we must include in the list of Agnates thus obtained 


Ancient con¬ 
ception of 
kinship was 
based on the 
authority of 
the father 
anti proves 
the univer¬ 
sality of the 
Patriarchal 
powers in 
Indo-Euro¬ 
pean socie¬ 
ties. 


Agnates and 
Cognates. 
Explain the 
terms. 

(C. U. 

July, 08.) 


* If in tracing the various branches of a genealogical a woman 
tree we stop whenever we ccme to the name of a female is the ter- 
and pursue that particular branch no further, all those who minus of 
remain after the descendants of women have been excluded tlie 
are Agnates. A woman is thus the terminus of the family 
— f Mulier cst finis familia / None df the descendants of a 
female are included in the primitive notion of family rela¬ 
tionship, though she herself is. 
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Describe the 
progress of 
Roman Unu 
as regards 
family rela¬ 
tionship. 

(C. IT. 

July, 08.) 


Where the 
Potest as 
begins, 
Kinship 
begins; 
where it 
ends, Kin¬ 
ship ends. 


Agnatic 
relationship 
which is 
discoverable 
almost 
every where 
proves the 


all persons who have been brought into the family 
artificially by adoption. The descendants of such 
persons will also be Agnates if they fulfil the neces¬ 
sary conditions described above. 

Relationship in ancient Indo-European societies 
was limited to Agnates only. Why should a concep¬ 
tion of Kinship, so elastic as to include strangers 
brought into the family by adoption, be nevertheless 
so narrow as to shut out the descendants of female 
members? What is the reason of this arbitrary 
exclusion and inclusion? To solve these questions 
we must recur to the Patria Potestas. The founda¬ 
tion of Agnation is not the marriage of the Father 
and the Mother, but the authority of the Father. All 
persons are agnatically connected together who are 
under the same Paternal Power, or who have been 
under it, or who might have been under it if their 
lineal ancestor had lived long enough to exercise his 
empire. Relationship is exactly limited by the 
Patria Potestas. Where the Potestas begins, Kinship 
begins ; and therefore adoptive relatives are among 
the kindred. Where the Potestas ends, Kinship ends; 
so that a son, emancipated by his father, loses all 
rights of Agnation. And here we have the reason 
why the descendants of females are outside the limits 
of archaic kinship. If a woman died unmarried, she 
could have no legitimate descendant. If she married, 
her children fell under the Patria Potestas not of 
her Father, but of lier Husband, and thus were lost 
to her own family. If this were not the 


case, a 
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person might be subject to two distinct Patriae 
Potestates. The limitation of relationship to the 
Agnates was a necessary security against a conflict 
of authorities in the domestic circle. 

It is thus seen that the ancient conception of 
Agnatic relationship was founded on Patria Potestas. 
The parental powers proper were extinguished by 
the death of the parent, but Agnation is as it were 
n mould which retained their imprint after they had 
•ceased to exist. Hence comes the interest of agna¬ 
tion for the enquirers into the history of Jurispru¬ 
dence. Though the existence of the Parental powers 
is directly discernible in comparatively few systems 
of archaic jurisprudence the recognition of only 
agnatic relationship by a system of law testifies to 
the existence of Patria Potestas at some previous 
period in the history of the community whose law 
recognises such relationship. Thus from the traces 
of Agnatic relationship, which are discoverable 
almost everywhere amongst the Indo-European 
societies, we may safely infer the former existence 
of Patria Patestas amongst those communities. 

In Hindu (Mitakshara) Law, for example, which 
is saturated with the primitive notions of family 
dependency, kinship is entirely Agnatic. The same 
view of relationship pervades the primitive laws of the 
barbarian races who overran the Roman Empire. The 
Praetors early laid hold on Cognation as the natural 
form of kinship and spared no pains in purifying their 
system from the older conception. Their ideas have 


former exis¬ 
tence of 
Patria 
Potestas on 
which it was 
founded. 


Explain the 
reason of 
the interest 
of Agnation 
for the 
enquirer 
into the 
history of 
jurispru¬ 
dence. 

(C. U. 

July, 15.) 
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Salic law 
and the old 
English rule 
of exclusion 
from inheri¬ 
tance of 
uterine 
brothers, 
as distin¬ 
guished 
from 
consan¬ 
guineous 
brothers, 
are only 
deductions 
from the 
system of 
Agnation. 


The family 
as held 
together by 
Patria Potcs- 
tas is the 
nidus out of 
which the 
entire Law 
of Person 
has ger¬ 
minated. 
Expand 

(C. U. 

Jan., 44, 
June, 11.) 


descended to the modern Europeans, but still traces 
of Agnation are to be seen in many of the modern 
rules of succession after death. 

The exclusion of females and their children from 
governmental functions, commonly attributed to the usage 
of Salian Franks, has certainly an Agnatic origin. In 
Agnation too is to be sought the explanation of the extra¬ 
ordinary rule of English law which, until recently, prohi 
bited brothers of the the half-blood from succeeding to one 
another’s lands. In the customs of Normandy this rule of 
exclusion applies to uterine brothers only, that is to brothers 
by the same mother but not by the same father. This rule 
is a strict deduction from the system of Agnation. The 
uterine brothers are no relation because they belong to the 
jurisdiction of different Patrice Potestates. When this rule 
was transplanted to England, the English Judges, who 
had no clue to its principle, wrongly interpreted it as a 
general prohibition against the succession of the half-blood, 
and extended it to consanguineous brothers, that is, to sons 
of the same father by different wives. 

II. Ancient Law of Persons 

Let us now proceed to examine another depart¬ 
ment of Ancient Law— the Jus Personarum or the Law 
of Persons, which is nothing but the Law of Status. 
It may be shown that the family, as held together by 
the Patria Potesias, is the nidus out of which the 
Law of Persons has germinated. To put it in a 
simpler language we may say that the entire fabric 
of the ancient Law of Persons was built on the Patria 
Potestas theory. 
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Status of Females 


Of all the chapters of the Law <of Persons the 
most important is that which is concerned with the 
status of females. It has already been laid down 
several times that early law takes notice of families 
only ; this is the same thing as saying that it only 
takes notice of persons exercising Patria Potestas. 
Accordingly the death of the father delivered a son 
from the bondage of the family because he had the 
capacity of becoming himself the head of a new family 
and the founder of a new Patria Potestas ; no such 
capacity was possessed by a woman, and, therefore, 
she was never enfranchised. Hence, there is a peculiar 
contrivance for retaining her in the bondage of the 
Family for life. This is the institution known as 
the Perpetual Tutelage of Women, under which a 
Female, though relieved from her parent’s authority 
by his decease, continues through life under the 
subjection of her male relations as her Guardians. 
Perpetual Guardianship is nothing but an artificial 
prolongation of the Patria Potestas. In India, the 
system still survives in absolute completeness—a 
Hindu mother frequently becomes the ward of her 
own son. From the mature Roman jurisprudence the 
institution has disappeared as the later Roman juris¬ 
consults, led by their theory of Natural Law, assumed 
the equality of the sexes as a principle of their code 
of Equity, and devised numerous expedients for 
removing the restrictions on women. 


Perpetual 
tutelage of 
women 
under the 
ancient law 
is a result 
directly 
flowing from 
the Patria 
Potestas. 

Explain the 
perpetual 
tutelege of 
women in 
ancient 
society 
with special 
reference to 
the position 
of women in 
Ancient 
Rome and 
India. 

(C. U. 

Jan., 47, 
June, 43, 
July, 37.) 

Write a note 
on the status 
of females 
in ancient 
law. 

(C. U. 

June, 43, 
Jan., 41, 

July, 34.) 

Describe the 
progress of 
Roman law 
regarding 
(a) the con¬ 
dition of 
women and 
{b) marriage 

(C. U. 

Jan., 27.) 
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Explain and 
illustrate 
this state¬ 
ment,, 

(C. U. 

Dec., 44, 
Jan., 23.) 

Ancient 
Roman 
marriage 
illustrates 
the power 
and pre¬ 
valence of 
the Patria 
Potestas. 

By the three 
ancient 
forms of 
marriage 
Wife 

became, in 
law, the 
Daughter 
of her 
Husband. 


A’ later 
loose form 
of marriage. 


Changes in the Status of Females 

Ancient law subordinates the woman to her blood 
relations, while a prime phenomenon of modern juris¬ 
prudence has been her subordination to her husband. 
The history of the change is remarkable. Anciently, 
there were three modes in which marriage might be 
contracted according to Roman usage, one involving 
a religious solemnity and the other two the 
observances of certain secular formalities. The first 
was the religious marriage or Confarreation ; the 
.second, the higher form of civil marriage, was the 
Coemption ; the third, the lower form, was the Usus . 
By all these marriages the husband acquired a number 
of rights over the person and property of his wife. 
But he acquired them not as Husband but as Father. 
By these marriages the woman passed in manum viri 
(in the power of the man, viz., the husband), that is, 
in law, she became the Daughter of her Husband. 
She was included in his Patria Potestas. She incurred 
all the liabilities springing out of it while it subsisted, 
and surviving it when it had expired. All her pro¬ 
perty become absolutely his, and she was retained, 
after his death, in tutelage of the guardian whom 
he had appointed by will. 

These ancient forms of marriage, however, gra¬ 
dually fell into disuse and a form of marriage came 
into vogue which was a modification of Usus —the 
lowest form of civil marriage. It amounted in law 
to little more than a temporary deposit of a woman 
by her family. The rights of the family remained 
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unimpaired, and the lady continued in the tutelage 
of guardians whom her parents had appointed and 
whose privileges of control overrode, in many material, 
respects, the inferior authority of her husband. 

As the tendency of the later Roman law was to 
reduce the power of the guardian to a nullity, while 
the form of marriage in fashion conferred on the 
husband no compensating superiority, the situation 
of the Roman female, whether married or unmarried, 
became one of great personal and proprietary inde¬ 
pendence. But the influence of Christianity narrowed Christianity 

restricted 

this remarkable liberty as it looked with disfavour the liberty 
on a marital tie which was the laxest the Western of the wife * 
world had seen. 

Status of me^le minors 

Turning now to the status of male minors we 

find that luhile the tutelage of women is an instance 

in which systems of archaic Vhso push to an extra - Explain and 

vagant length the fiction of suspended rights, the 

rules which they lav down for guardianship of the June, 40.) 

male Orphans are an example of a fault in precisely 

the opposite direction . All systems of archaic law 

terminate the tutelage of males at an extraordinarily Guardian- 

early period. Under the Ancient Roman law, which Ancient 

may be taken as their type, the son who was delivered Law ' 

(C u 

from Patria Potestas by the death of his father 20.) 
remained under guardianship till he attained his 15 th 


year. The period of minority appears therefore, to jf iscnss 

have been as unreasonably short as the duration of the (C. u - 

July, 48, 

disabilities of women was preposterously long . But July, 28.) 
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in point of fact, there was no element either of excess 
or of shortcoming in the circumstances which gave 
their original form of the two kinds of guardianship. 
Neither the one nor the other of them was based on 


the slightest consideration of public or private con¬ 
venience. The guardianship of male orphans was 
no more designed originally to shield them till the 
arrival of years of discretion than the tutelage of 
woman was intended to protect the other sex against 
its own feebleness. The reason why the death of 
the father delivered the son from the bondage of 
the family was the son’s capacity for becoming him- 


Roman 
guardian¬ 
ship of mate 


self the head of a new family and the founder of a 
new Patria Potcstas ; no such capacity was possessed 


orphans was by the woman and therefore she was never 
nothing but 

a prolonga- enfranchised. Accordingly the Guardianship of Male 

Patria^ ^ Orphans was a contrivance for keeping alive the sem- 

Potestas up blance of subordination to the family of the Parent, 
to the period 


of bare 
physical 
manhood. 


up to the time when the child was supposed capable 
of becoming a parent himself. It was a prolongation 


It ended of the Patria Potestas up to the period of bare physical 
with 

puberty. manhood. It ended with puberty. 

In as much, however, as it did not profess to- 


conduct the orphan ward to the age of intellectual 


maturity or fitness for affairs, it was quite unequal 


Male 
orphans 
remained 
under the 
supervision 


to the purposes of general convenience and this the 
Romans discovered at a very early stage of their 
social progress, and hence by a statute, placed all 
young males, who were free and of full years and 
rights, under the temporary control of a new class 
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of guardians, called Curators, whose sanction was of tlie 

Curator 

required to validate their acts or contracts. The till their 
26th year of the young man’s age was the limit of 1 > ear - 
his statutory supervision and it is exclusively with 
reference to the age of 25 that the terms “majority” 
and “minority” are employed in Roman law. 

Thus for protection against physical weekness and 
for protection against intellectual incapacity the 
Romans looked to two different institutions. The 
ideas attendant on both are combined in the modern 
idea of guardianship. 

Status of Slaves 

Coming lastly to the relation of Master and Slave The position 

we find that a Slave was in the early stages of society thTsUwe^ 

a member of the Family, though in a qualified sense. a f 

This can be easily inferred from the fact that primitive the Patria 

Polcsl&s* 

mankind was unable to comprehend any basis of the 
connection inter se of individuals apart from the rela¬ 
tions of family. The Family consisted primarily of 
those who belonged to it by consanguinity, and next 
of those who were engrafted on it by adoption ; but 
there was still a third class of persons who were only 
joined to it by common subjection to its head, and 
these were the Slaves. The born and the adopted 
subjects of the chief were raised above the Slave by 
the certainty that in the ordinary course of events 
they would be relieved from bondage and entitled to 
exercise powers of their own ; but that the inferiority 

of the Slave was not such as to place him outside the Th at a 

slave was a 

pale of the Family, or such as to degrade him to the member of 
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the family, 
though in a 
■qualified 
sense, is 
proved by 
the fact that 
he could, 
in the 
absence of 
superior 
claimants, 
be the lieir 
of his 
master. 


The sphere 
of civil law 
in early 
societies, 
though 
small at 
first, tended 
steadily to 
increase. 


fooling of inanimate property, is clearly proved by 
the many traces which remain of his ancient capacity 
for inheritance in the last resort. It is clear from the 
testimony both of ancient law and of many primitive 
histories that the Slave might under certain conditions 
be made the Heir, or Universal Successor, of the 
Master, and this significant capacity, as will be 
explained in the next chapter, implies that the govern¬ 
ment and representation of the family might, in a 
particular state of circumstances, devolve on the 
bondman. The Roman law was arrested in its 
growing tendency to look upon him more and more 
as an article of property by the theory of the Law of 
Nature. 

Recapitulation 

We have now examined all parts of the ancient Law of 
Persons and the result of our enquiry may be summed up 
as follows. The Civil laws of States first make their appear¬ 
ance as the Themistes of a patriarchal sovereign, and we 
can now .see that these Themistes are probably only a 
developed form of the irresponsible commands which, in a 
still earlier condition of the race, the head of each isolated 
household may have addressed to his wives, his children, 
his slaves. But even after the State has been organised, 
the laws have still an extremely limited application. 
Whether they retain their primitive character as Themisstes, 
or whether they advance to the condition of Customs or 
Codified Texts, they are binding not on individuals but on 
Families. In a community so situated, the legislation of 
assemblies and tlie jurisdiction of Courts reach only to the 
heads of families, and to every other individual the rule of 
conduct is the law of his home of which the Parent is the 
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legislator. But the sphere of civil laws, though small at 
first, tends steadily to increase. The agents of legal change 
—Fictions, Equity, and Legislation--arc brought in turn to 
hear on the primeval institutions, and at every point of the 
progress a greater number of personal rights and a larger 
amount of property are removed from the domestic forum 
to the cognisance of the public tribunals. The ordinances 
of government obtain gradually the same efficacy in private 
concerns as in matters of state, and are no longer liable 
to be overridden by the commands of the head of the 
family. 

Movement from Status to Contract 


In primitive societies the individual was completely Progressive 

societies 

merged in the family . He created for himself few 7 or ^ rn <i U aily 

no rights, and few or no duties. His rights and 

duties were summed up in the rights and duties Family 

of the Family. They were created for him first by individual 

the station into which he was born, and next by stage * 

the head of the family of which he formed a part. * * 

In the progressive societies this family depen- ‘The move - 

dency gradually broke down and individual obliga- progressive 

tion arose in its place. The individual was steadily ^ 

substituted for the family as the unit of which civil movement 

from Status 

laws took account. The advance has been accom- to Contract / 


plished at varying rates of celerity. But, whatever 

its pace, the change has not been subject to reaction tratc and 

„ comment. 

or recoil. Nor is it difficult to see what the tie was (c. u. 

between man and man which replaced by degrees 49 

the bond of family dependency. It was Contract . J u Jy» 

^ . . . . July, 46, 

Starting from a condition of society in which all the June, 45, 
relations of Persons were summed up in the relations jan.,’ 41.) 



88 


ANCIENT LAW 


Illustrations 

from 

Western 

-Europe 


Apparent 
•exceptions 
-only 
illustrate 
the rule. 


“The sense 
in which 
Maine uses 


of Family, we seem to have steadily moved towards 
a phase of social order in which all these relations 
arise from the free agreement of Individuals. 

In Western Europe the progress achieved in this 
direction has been considerable. The status of the 
Slave has disappeared—it has been superseded by 
the contractual relation of the servant to his master. 
The status of the Female under Tutelage (if the 
tutelage be understood of persons other than her 
husband) has also ceased to exist ; from coming of 
age to her marriage all the relations she may form 
are relations of contract. So too the status of the 
Son under Power has no true place in the law of 
modern European societies. If any civil obligation 
binds together the Parent and the child of full age, 
it is' one to which only contract gives its legal 
validity. 

The apparent exceptions are exceptions of that 
stamp which illustrate the rule. The child before 
years of descretion, the orphan under guardianship, 
the adjudged lunaticj have all their capacities and 
incapacities regulated by the Law of Persons. But 
why? The classes of persons just mentioned are 
subject to extrinsic control on the single ground that 
they do not possess the faculty of forming a judgment 
on their own interests ; in other words, that they are 
wanting in the first essential of an engagement by 
Contract. 

If we employ the word Status to signify those 
personal conditions which were derived from (and 
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to some extent are still coloured by) the powers and the term 

. , Status . 

privileges anciently residing in the family, and avoid 

applying the term to such conditions as are imme¬ 
diate or remote result of aggrement, we may say The law of 
that the movement of progressive societies has summed 
hitherto been a movement from Status to Contract. 

In other words, the result of the progress has 
been the gradual establishment of the rights of the 
individuals as such and the determination of his 
(or her) rights and obligations on the basis of his 
(or her) contract or free agreement entered into by 
him (or her) with other individuals, and not as in 
primitive or stationary societies, by his (or her) 
status or position in the family. 

Examination of Maine’s dictum 

The word status is generally used to mean the aggregate The mean - 

of rights and duties which law attaches to a person, as one ing of the 

word Status, 

of a class , which are incapable of being changed or ended ^ 
at the desire of the persons affected by them. But as Maine Jan., 24.) 
wanted to avoid such conditions which are immediate or 
remote result of agreement (i.e. conditions which a man 
is free to accept or reject but which, if accepted, entail 
certain rights and duties which cannot be varied at will) 
it seems that he did not include Marriage under the head 
of status, as Marriage is, at least among the Western nations, 
the result of agreement of the parties. He has thus narrowed 
the meaning of the word, status, but lias thereby removed 
the gravest apparent exception to his dictum, as the rights 
and duties created by Marriage cannot even now be varied 
at the option of the parties even in the most progressive 
countries. 
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Criticism on 

Maine's 

dictum. 

(C. U. 

Jan., 49, 
Jan., 47, 
July, 46 
June, 45, 
Dec., 44, 
Jan., 41.) 

Maine does 
not include 
Marriage 
under the 
head of 
status. 


Maine’s 
dictum 
should be 
limited to 
the law of 
Property. 


Though 
status has 
yielded 
some ground 
it has not 
surrendered 
itself wholly 
to contract. 


Pollock considers that Maine’s celebrated dictum as to 
the movement from status to contract should be. understood 
to be limited to the Law of Property only and that even in 
that branch of Law this movement is not yet complete as 
can be seen from the fact that even in a progressive country 
like England Married Women’s Property has not yet been 
fully freed from the control of the husband. The rule 
against perpetuity and the rule against clogging the equity 
of redemption restrict freedom of contract even in respect 
of property under modern law. In other branches of Law 
it cannot be said that we are moving from status to contract. 
Though the tendency of modern legislation in western 
countries is to make dissolution of marriage less difficult the 
legislature has not up to this day permitted dissolution of 
marriage at the will of the parties nor has there been any 
such proposal seriously made anywhere by any Legislature. 
A husband cannot escape his liability to maintain his wife 
and children, if he has the means of supporting them, by 
any anti-nuptial agreement to that effect with his wife. Nor 
can a minor who has attained years of discretion advance or 
postpone the date of his full age by contract with his parent 
or guardian. Thus it is seen that Maine's dictum is not 
universally true and that though Status has yielded some 
ground it has not surrendered itself wholly to Contract. 

A reaction against the movement from Status to Contract 
is becoming more and more discernible. Freedom of Con¬ 
tract is no longer worshipped as a fetish. The Legislatures 
are again interfering more and more with the contractual 
relation of master and servant. The rights of workmen in 
regard to compensation for accidents have become “a matter 
not of contract, but of status”, as the liability of the master 
to pay compensation under the English Workmen’s Com- 
peinsation Acts attaches to the relation of master and servant 
independently of any negligence on the part of the master 
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or of fellow servants and as the master cannot contract him¬ 
self out of it by a previous agreement with his servants. 

The Trades Dispute Act of 1906 may certainly be said to 
have conferred a new and unexampled status on combination 
of both employers sand workmen by exempting them from 
the operation of the general law-. The Indian Interest Acts, 
the Company Laws, Factory Acts, Employers’ Liability Acts, 
the partially successful agitation for fixed minimum wages 
as well as the other activities of the British Trade Unions 
clearly show that the necessity for curtailment of the con¬ 
tractual freedom of the individual for paramount considera¬ 
tions of the society is being felt and gradually acted upon 
more and more. 


There is a 
counter- 
movement 
from 

Contract to 
Status. 


7 



CHAPTER VI 


The charac¬ 
teristics of 
being secret, 
revocable, 
and 

posthumous 
in operation, 
did not 
belong to 
Wills in 
early 

times —they 
slowly 
gathered 
round them. 

(C. U. 

Dec., 42, 
Jan., 47.) 


"Testa¬ 
mentary dis¬ 
position is 
an instill t- 
tion of the 
Law of 
Nature." 
Explain 
and 

examine. 

(C. U. 

Jan., 15.) 


THE EARLY HISTORY OF 
TESTAMENTARY SUCCESSION 

Slow growth of the characteristics 
of a modern Will 

There was a time when none of the characteristics, 
which we, at the present day, imagine to be neces¬ 
sarily attached to a Will, belonged to it. We now 
think that a will necessarily takes effect at death 
only ; that it is secret, not known as a matter of 
course to the person taking interest under its provi¬ 
sions, that it is revocable, i.e., always capable of being 
superseded by a new Will. But the old Will of the 
Roman law, from which modern Wills are historically 
derived, was at first nothing but a conveyance inter 
vivos. It consequently took effect immediately on its 
execution, was irrevocable, and was made openly in 
the presence of a number witnesses. It was very 
slowly and gradually that Wills gathered round them 
their modern characteristics. 

Natural Right of Testation 

The superiority of the historical method of enquiry 
in jurisprudence is best demonstrated by the Law of 
Testaments or Wills. The jurists of the 17th century 
asserted that the power of Testamentary disposition 
is a right conferred by the Law of Nature. Their 
teaching is, in substance, followed by those who 
affirm that the right of dictating or controlling 
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posthumous cisposal of property is a necessary or Testa- 

, r , . , mentary 

natural consequence of the proprietary rights them- power is not 

selves. That the testamentary power is of Natural rightin'any 

law may be taken to imply either that, as a matter sense—it is 

neither 

of fact, it is universal, or that nations are prompted universal 
to sanction it by an original instinct and impulse, nations in- 
Thc first of these positions can never be seriously promptedto 
contended for in an age which has seen the severe sanction it. 
restraints imposed on the Testamentary power by It succeeded 
the Code Napoleon and the numerous other legal ofTocietv^in 
systems which have sprung up on its model. To ^tallow^d^ 
the second assertion we must object that it is con¬ 
trary to the best ascertained facts in the early history 
of law. The power of testamentary disposition, with 
more or less of restriction, has succeeded, at a later 
stage of development, a condition of society in which 
it was not allowed, or rather not even contemplated. 

The Conception of a Will 

The conception of a Will cannot be considered "The cofb- 

cep tion of a 

by itself. It is a member, and not the first of a Will cannot 

series of conceptions. In itself a Will or Testament ^ ty*it self" 

is simply the instrument by which the intention is a 

of the testator is declared. The dependence of the member and 

not the first 

various conceptions which contribute to the notion of a series of 

of a Will may be expressed in technical language tions.” 

in the following way. Will is an instrument by Dcvelo P- 

(C. U. 

which the devolution of an inheritance is prescribed. j u iy, 31, 
Inheritance is a form of universal succession . A 24 ‘^ 
universal succession is a succession to a universitas 
juris, or a university of rights and duties. 
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Universitas Juris 

* m * A univcrsitas juris is a collection of all the rights 

“Univcrsitas and all the duties which belonged at one time to 
some one person. It is, as it were, the legal clothing 
of some given individual, or, in other words, the 
whole set of legal relations in which a particular 
person stands to the rest of the world. 


Explain 
the term. 

(C. V. 
Jail., 09.) 


Universal 
succession . 

Explain . 
(C. U. 

Jan., 47, 
Jan., 46, 
June, 43.) 


We should be careful to remember that duties enter into 
it quite as much as rights. Our duties may overbalance our 
rights. A man may owe more than he is worth, and, there¬ 
fore, if a money value is set on his collective legal relations 
lie may be what is called an insolvent. But for all that, the 
entire group of rights and duties which centres in him is 
not the lees a univcrsitas juris. 

Universal Succession* 

A universal succession is a succession to a 
univcrsitas juris. In order that the universal 
succession may be true and perfect, the devolution 
must take place at the same moment and by virtue 
of the same legal capacity in the recipient. 


Explain and 
illustrate . 

(C. U. 

July, 50.) 


* Succession may be either singular or universal. When 
the succession passes one or more separate rights, as the 
ownership of an estate or a leasehold interest in a house, 
it is called singular. But where the whole mass of a man's 
property passes and w r ith the property or assets liabilities 
pass it is called universal succession. Such a universal 
succession takes place when an executor or administrator 
or trustee in bankruptcy succeeds to a whole group of the 
rights and liabilities of a testator, or an intestate or a bank¬ 
rupt respectively. The passage of the rights of a deceased 
person to his heirs is the most important of all universal 
successions. A legacy is a form of singular succession.— 
Holland's Jurisprudence. 
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It is of course possible to conceive one man acquiring 
the whole of the rights and duties of another at different 
periods, as for example, by successive purchases; or he might 
acquire them in different capacities, part as heir, part as 
purchaser, part as legatee. But though the group of rights 
and duties thus made up should in fact amount to the 
whole legal personality of a particular individual, the 
acquisition would not be a universal succession. 

Illustrations 

The succession of a modern assignee in baukrupicq to Illustrations 
the entire property of the bankrupt is a universal succes- jjjJJgjjgjj j aw 
sion, though, as the assignee only pays debts to the extent 
of the assets, this is only a modified form of the primary 
motion. Were it common among us for persons to take 
assignments of the whole of a man’s property on condition 
of paying all h is debts, such transfers would exactly re¬ 
semble the universal succession known to the oldest Roman 
Law. 

When the Roman citizen adrogated a son, i.e., took a p roIT1 
man, not already under Patria Potestas, as his adopted Roman law. 
child, he succeeded universally to the adoptive child’s estate, 
he took all the property and became liable for all the 
obligations. 

The most important example of universal succession is 
Hcereditas or inheritance. 


Inheritance 


Inheritance was a universal succession occurring ^ ie theory 

of a man's 

at death. The dead man’s universal successor, how- posthumous 

existence in 

ever he became so, whether by Will or intestacy, the person 


was his Hceres or Heir. 


of his heir. 
Roman 


The Heir was not necessarily a single person. A group 
of persons, considered in law as a single unit, might succeed 
as Co-heirs to the Inheritance. 


definition of 
Inheritance. 
(C. U. 

Jan., 25.) 
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The Heir stepped at once into all the rights and 

An inherit^ the duties of the dead man. He was instantly 

succession clothed with his entire legal person. Hence the 

le^afpos^ 1 ' K° llians defined Inheritance as a succession to the 

turn of a entire legal position oj a deceased man. 
deceased 

person. The notion was that, though the physical person 


Explain and 
discuss the 
notion 
underlying 
the above 
statement in 
relation to 
Roman law 
with special 
reference to 
the history 
of testamen¬ 
tary law. 

(C. U. 

July, 38, 
June, 24.) 

The notion 
of Roman 
testamen¬ 
tary succes¬ 
sion distin¬ 
guished 
from that of 
the modern 
Will. 

(C. U. 

Jan., 25.) 


of the deceased had perished, his legal personality 
survived and descended unimpaired on his Heir or 
Co-heirs in whom his identity (so far as the law was 
concerned) was continued. 

English Law, in constituting ail Executor or Administra¬ 
tor the. representative of the deceased to the extent of his 
personal assets, may serve as an illustration of the theory 
from which it emanated. 

In the modern Testamentary Jurisprudence, as 
in the later Roman law, the object of first import¬ 
ance is the execution of the testator's intentions. 
In the ancient law of Rome the object of corres¬ 
ponding carefulness was the bestowal of Universal 
Succession. The explanation is given below.. 

Archaic Succession 

The theory of a man’s posthumous existence iir 
the person of his heir is the centre round which 


the whole Roman law of Testamentary and Intestate 
succession is circling. It grew out of the peculiar 
constitution of ancient societies. 


Universal We have already seen that ancient society had 

for its units, not individuals, but families. Men 
was an out- ’ 9 

come of the W ere regarded, not as individuals, but always as 
archaic form 

of society, members of his Family. The primitive States, may 
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be fairly described as consisting: of a number of little 


despotic governments, each perfectly distinct from 


the rest, each absolutely controlled by the preroga- An ancient 

tivc of a single monarch—the Patriarch. But though a corpora - 8 

he had extensive rights he lay under an equal ampli- 

tude of obligation. If he. governed the family, it Patriarch for 

the time 

was for its benefit. If he was lord of its possession* being was 
he held them as trustee for his children and kindred, sentative 
The family in fact was a Corporation of which the 


Patriarch for the time being was the representative 
or public officer, the death of such a representative 
would be, in the eye of the law, a perfectly im- 


Succession 
in Corpora¬ 
tion is 
necessarily 
universal 


material event. The person representing the collec- ami hence 
, , , , , „. , succession 

tive body would bear a different name and that in ancient 

would be all. The rights and obligations which unTversal! S 


attached to the deceased head of the house would As the 
attach, without breach of continuity, to the sue- the l owner S of 
cessor ; for, in point of fact, they were the rights admVmstered 


and obligations of the family, and the family con- by lts head, 

its rights 

tinued though the head had died. As succession in and duties 
corporations is necessarily universal, succession m affected by 
ancient families was also universal. his deatl1 - 


Thus it is clear that the devolution of universitas contfn^^ 

juris was an outcome of the old form of society, although 

the head 

But even when by a gradual change the individual had died, 
was substituted for the family as the unit of society 
and the head of the family came to be regarded as 
owner,* instead of a simple manager of the family 


* Just what happened in the case of the Dayabhaga father 
in Bengal. 
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Explain. 

(C. U. 

Jan., 40, 
July, 35.) 

Though 
gradually 
the head of 
the family 
came to be 
the owner 
and not 
a mere 
manager, 
the devolu¬ 
tion of 
universitas 
juris con¬ 
tinued. 


For pur- 
poses of 
Roman 
Testa* 
mentary 
[Juris¬ 
prudence 
each indivi¬ 
dual citizen 
was a ”Cor- 


rights, the devolution of universitas juris continued 
as it was a feature of the older form of society which 
men’s mind could not dissociate from the new, 
though with that newer phase it had no true 
connection. The prolongation of a man's legal 
existence in his heir, or in a group of co-heirs, is 
nothing more nor less than a characteristic of the 
family transferred by a fiction to the individual* 
Succession in corporation is necessarily universal, 
and the family was a corporation. Corporations 
never die. The decease of individual members makes 
no difference to the collective existence of the aggre¬ 
gate body, and does not in any way affect its legal 
incidents, its faculties or liabilities. Now in the idea 
of a Roman universal succession all these qualities 
of a corporation seem to have been transferred to 
the individual. So his physical death was allowed 
to exercise no effect on the legal position which he 
filled—his rights and liabilities descended to his heirs 
as he left them. This is the idea conveyed by a 
Roman universal succession. 

In fact, if we say to ourselves that for purposes 
of Roman Testamentary Jurisprudence each indi¬ 
vidual citizen was a Corporation sole, we shall not 
only realise the full conception of an inheritance but 
also of the theory from which it originated. It is 
an axiom with us that the King never dies, being a 
Corporation sole * His capacities are instantly filled 


* A Corporation aggregate, i.e., a combination of a number 
of natural persons for the performance of a common func- 
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by his successor, and the continuity of dominion is poration 

not deemed to have been interrupted. With the Explain. 

(C u 

Romans it seemed an equally simple and natural j, m ? ?4.) 
process to eliminate the fact of death from the 
devolution of rights and obligations. The testator 
lives on in his heirs or in the group of his co-heirs. 

He was, in law, the same person with them. 


Early History of Testaments 
Origin of Will 

* * 

The history, not of Rome alone but of other * 

nations also, shows that in the earliest times the 

children, or failing them the more distant kindreds, development 

of testamen- 

were the only successors dreamt of by the men who tary powers. 

made the institutions of the Indo-European family. „ 

July, 49, 

But children and kindreds sometimes fail. In such Jan., 47, 
an emergency to u 7 hom is the representation of the jan.%1,’ 
family, the chieftainship, to go on the death of the J ll,y » 39 -) 
head of the family ? The ingenuity of men first Trace , after 
provided in the fiction of adoption a remedy for this Evolution 
emergency. He that had no child was allowed to °^^ lS 
select a son. When in the course of nature he died, Dec., 44.) 


tion to whom the law gives a status or* personality (such as 
municipalities and trading companies), is a true corporation. 
A corporation sole is an individual who is invested by a 
fiction with the qualities of a Corporation. The King, or 
the Parson of a Parish, may be cited as examples of Corpora¬ 
tion sole. The office is here considered apart from the 
particular person who may, from time to time, occupy it, 
and this office being perpetual, the series of individuals who 
fill it are clothed with the leading attribute of Corporation— 
perpetuity. —Holland. 
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this artifice provided him with an heir. But if even 
this adopted child fails or if death comes on before 
a child is adopted what is to be done ? The Hindus, 
as a safeguard against this emergency, advanced one 
step further and allowed the widow to adopt, with 
the previous permission of her husband, in case of 
his death leaving no son, natural or adopted. To 
the Romans belong preeminently the credit of invent- 
^ ing the Will, the institution by which one could 
* directly succeed to another without being first his son. 


The original 
Will or 
Testament 
was an 
instrument 
or proceed¬ 
ing by 
which the 
devolution 
of the family 
was regu¬ 
lated . 

Explain. 

Did Roman 
law differ 
from Hindu 
law in Us 
method of 
effcling this 
devolution t 

(C. U. 

Jan., 29.) 

Describe the 
essentials of 
a Roman 
Will and 
contrast it 
with modern 
Will. 

(C. U. 

Jan., 34, 
Jan., 26.) 


The original Will or Testament was an instru¬ 
ment or proceeding by which the devolution of the 
family was regulated. It was only a mode of 
declaring who was to have the chieftainship of the 
family in succession to the testator. It was at first 
not, as it is with us, a mode of distributing the dead 
nun's goods. The goods descended no doubt to the 
heir, but that is only because the government of the 
Family carried with it in its devolution the power 
of disposing of the common stock. The function of 
the Will was to name an heir, a universal successor 
to the deceased, if it failed in that it was wholly 
worthless and could have no legal effect. 

Connection of Testaments with Sacra 
When we bear in mind that the object of original Wills 
was the devolution of the Family we see at once how it was 
that they came to be connected with the sacra or family 
rites. They were the sacrifices and ceremonies by which 
the brotherhood of the family was commemorated and the 
sacredness of the family relation was attested. They acquir¬ 
ed a prominence, therefore, whenever continuous existence 
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of tlie family was endangered by a change in the person of 
its chief. Both a will and adoption threaten a distortion of 
the ordinary course of family dcsent but they are obviously 
contrivances for preventing the descent being wholly in¬ 
terrupted when there is no succession of kindred to carry 
it on, and, hence, these family rites are chiefly heard of in 
connection with adoptions and testaments. 

The Hindus also have a form of tlie sacra. Among them 
(the Bengal School) the right to inherit a dead man’s pro¬ 
perty is exactly co-extensive with the duty of performing his 
obsequies. Every great event in the life of a Hindu seems 
to be regarded as leading up to and bearing upon these 
solemnities; if he marries, it is to have children who may 
celebrate them after his death ; if he has no children, he lies 
under the strongest obligation to adopt them from another 
family “with a view to have the funeral cake, the water and 
the solemn sacrifice”. Tlie sphere reserved to the Roman 
Sacra in the time of Cicero was not less in extent. It 
embraced Inheritance and Adoptions. No adoption w ? as 
allowed to take place without due provision for the sacra 
of the family from which the adoptive son was transferred 
and no testament was allowed to distribute an Inheritance 
without a strict apportionment of the expenses of these 
ceremonies among different co-heirs. Tlie differences between 
the Roman Law at this epoch and the existing Hindu system 
was instructive. Among the Hindus the religious element 
in law has acquired complete predominance. Family sacri¬ 
fices have become the key-stone of all the Law of Persons 
and much of the Law of Things. With the Romans, on 
the contrary^, the legal obligation and the religious duty 
ceased to be blended. The necessity of solemnising the 


“Both a wilt 
and an 
adoption 
threaten a 
distortion of 
the ordinary- 
course of 
family 
descent 
Amplify. 

(C. U. 

Dec., 41.) 

The earliest 
notion of 
succession 
to deceased 
persons are 
connected 
with duties 
rather than 
with rights 
with sacri¬ 
fices and 
with 

property . 

Comment 
on this 
statement 
with refer¬ 
ence to the 
Hindu and 
the Romans 
law. 

(C. U. 

July, 50.). 


sacra formed no part of tlie theory of civil law, but they 
were under the separate jurisdiction of the College of 
Pontiffs. 
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Discuss 
Maine’s 
view that 
early law is 
based on the 
religious 
cult of 
the family. 

(C. U. 

38, 

July, 33, 


Comments on Maine’s view 

That religion underlies most ancient laws and institutions 
cannot be gainsaid. But it appears to be going too far to 
bold that the necessity for provision for continuance of the 
family worship from generation to generation was the basis 
of the ancient law of succession and the institution of 
adoption. 

In ancient societies, notably in Greece, Rome and India, 
property has been associated with religious rites and there 
is an intimate association of the heir with the performance 
of obsequial rites and the offering of periodic repasts to the 
deceased and his ancestors. But the Indian evidence leaves 
little doubt that the supposed dependence of inheritance on 
the offering of oblations to the deceased is a comparatively 
late growth. The heir w r as usually the person who offered 
the funeral repasts, but the heirship does not appear to 
have been dependent on the pinda. The entire theory with 
regard to the dependence of the Hindu law of succession 
on the spiritual benefit conferred by the heir is based on 
the texts of Manu and ignore altogether the historically 
anterior law. But even in Manu there is no dependence 
but rather a mere co-existencei of the two functions of heir¬ 
ship and giving of oblations. The co-existence must be 
quite patent in the most usual cases of succession and 
from such observed co-existences a later theory sought to 
deduce the right of inheritance from the spiritual benefit 
conferred. But even in later law this proposition was not 
free from dispute and it was only in the Daybhag of 
Jimutvahana among extant works that we find a consistent 
attempt "to work out the theory of spiritual benefit. 

In Rome also the Twelve Tables makes no reference to 
the doctrine of .spiritual benefit. But the heir was, as a rule, 
bound to offer funeral repasts and from that a later theory 
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Rarity of testamentary power in 
archaic communities 

When we bear in mind the constitution of primi¬ 
tive societies it becomes impossible to dispute the 
proposition that intestate inheritance is a more 
ancient institution than testmentary succession . 
When the family property was vested in the family 
corporation the idea that any individual could 
exercise a power of disposal to commence after his 
own death would have been a contradiction in terms. 
What we could have inferred from the conception 
of an ancient Family is amply corroborated when we 
see that testamentary power was in archaic commu¬ 
nities a rare thing. 


'lute state, 
Inheritance 
is a more 
ancient 
institution 
than Testa¬ 
mentary 
Succession / 

Discuss. 

(C. U. 

Jan., 50, 
Jan., So, 
June, 23.) 


in Cicero’s lime drew the conclusion that succession de¬ 
pended on the offering of funeral repasts. 

The evidence that we have, therefore, does not justify 
the conclusion that the principle underlying inheritance in 
primitive law was the provision for funeral repasts for the 
dead. The doctrine appears to have been a later deduction, 
that we have, therefore, does not justify the conclusion that 
Similarly, the essential things in adoption were, firstly, 
the acquisition of authority by transfer of ownership and 
the recognition of kinship by the kindred. As to the Aryans 
a religious ritual was as indispensable accompaniment of 
every important event of life the institution of adoption 
was soon overlaid with rituals and alsio developed, appa¬ 
rently independently in Rome and India, the notion that 
sonship is a spiritual relation created by the sacra . But 
that this was not the essential idea in an earlier age is 
indicated by the absence of any specific ritual calculated 
to create such occult consequences in the earliest texts on 
the subject.—Dr. N. C. Sengupta in his Evolution of Law. 
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Athenian 

Will. 


Babarian 

Will. 


Jewish Will 


Hindu Will 


It is doubtful whether a true power of testation 
was known to any original society except the Roman. 
Rudimentary forms of it occur here and there, but 
most of them are not exempt from the suspicion of 
Roman origin. 

The Athenian Will was, no doubt, indigenous, 
but then it was only an inchoate testament. As to 
the Wills which are sanctioned by the bodies of law 
which have descended to us as the codes of the 
barbarian conquerors of Imperial Rome, they are 
almost certainly Roman. The barbarians had no 
conception of a Will, they borrowed it from the 
Romans when they become mixed with the popula¬ 
tion of the Roman province, at first in part and after¬ 
wards in all its integrity. The influence of the 
Church had much to do with this rapid assimilation 
as the Church preached the sanctity of Wills to en¬ 
courage bequests for religious purposes. The rudi¬ 
mentary testaments, which the Jewish law provides 
for, have also been attributed to contact with the 
Romans. Will-making was quite unknown to the 
early Hindu law and the Indian languages have no 
synonym for Will. The place filled by Will was 
occupied by Adoption. But though Will-making 
came into use in modern times, it was not, according 
to the best authorities, in imitation of European 
practice. From the earliest period we find faint 
traces of testamentary powers amongst the Hindus.* 

* Maine speaks of Bengal only because when Ancient Law 
was published the law as to the testamentary power of the 
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But a Hindu testament was only a rudimentary Will 
—it was no better than a gift mortis causa , i.e., in 
contemplation of death. 

Extent of the testamentary power in 
the early laws 

The original Will was invented to provide for 
cases of failure of heirs, natural or adopted. Hence 
it is natural to suppose that testaments were at first 
only allowed to take effect on failure of the persons 
entitled to have the inheritance by right of blood, 
genuine or fictitious. What little evidence of testa¬ 
mentary powers, indigenous or borrowed, we have 
of archaic societies points also to the same conclusion. 

Thus, w'hen the Athenian citizens were empowered 
for the first time by the laws of Solon to execute 
Testaments, they were forbidden to disinherit direct 
male children. The Jewish laws allow the power of 
testation to attach when all the kindred entitled 
under the Jewish system to suceed have failed or are 
undiscoverable. In Bengal, though the power of 
alienation is absolute and unlimited, the Will of a 
Hindu Testator is consistent with certain overriding 
claims (e. g., maintenance) of the family. In 
Germany, the testaments borrowed from Rome were, 
at first, allowed to operate on non-allodial* property 

Hindus was settled only in Bengal and the law was not 
then quite settled in Madras and Bombay; but the Courts 
of these Presidencies followed Bengal in a few years. 

* Allodial property is that which is held in absolute 
ownership and not, like feudal property, in the dependence 
upon any superior body of persons. 


Testaments 
were, at 
first, only 
allowed to 
take effect 
on failure of 
the persons 
entitled to 
have the 
inheritence 
by right of 
blood, 
genuine or 
fictitious. 

Briefly stale 
the extent 
of the testa¬ 
mentary 
powers 
according to 
the laws of 
Athens, 
Bengal , 
Judea, and 
ancient 
Gertnany. 

(C. U. 

Jan., 09.) 
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The earliest 
Roman Will 
is the 
Patrician 
Will exe¬ 
cuted in the 
Comitia 
Calata. 


Why it was 

executed 

there. 


Three 
classes of 
heirs :— 

First, the 
Sui. 

Next the 

nearest 

Agnate. 

lastly, the 
Gentiles. 


only. The allodial property is not only incapable of 
being disposed of by testament but it is, just like 
the ancestral property of a Hindu Mitakshara family, 
scarcely capable of being alienated by conveyance 
inter vivos . 

That primitive Wills were operative only on the 
failure of kins is also suggested b}^ the fact that 
Testaments, during the primitive period of Roman 
States, had to be executed in the Comitia Calata , i.e. t 
thcComitia Curiata (the legislative assembly of the 
Roman Patricians) when assembled for private 
business. The reason for the execution of Wills in 
that Assembly is to be sought for in the oldest 
Roman Law of Intestate Succession.t According to 
it the Gentiles were heirs in the last resort and the 
Comitia Curiata was a representative assembly of the 
Roman Gens or Houses. The inference from this is 
inevitable that the Roman Patrician Will was sub¬ 
mitted to the General Assembly of the Roman Genies 


f The oldest Roman law of intestate succevssion laid down 
three classes of heirs. First, the Sui, or direct descendants 
who had never been emancipated, succeeded. On the failure 
of the Sui, the nearest Agnate, [i.e., the nearest person or 
class of kindered who was or might have been under the 
same Patria Potestas with him) succeeded. Failing both, the 
inheritance devolved on the Gentiles, that is, the collective 
members of the dead man’s Gens or House. The Gens or 
House was (as we have seen in Chap. V) a fictitious exten¬ 
sion of the Family, consisting of all the Roman Patrician 
citizens who bore the same name, supposed to be descended 
from a common ancestor.—Maine. 
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in order to ensure that no Gentiles were discoverable 
or that they had waived their claims by allowing the 
Will to pass. 

Plebian or Mancipatory Will 

As the Comilia Curiata was an exclusively Patri -'The root of 

cian Assembly, the Plebian either could not bring 

their Wills before it and were thus deprived of testa- 

mentary privileges, or suffered under the hardships t J^ e d c f f j > f cr 

of having to submit a proposed Will to an unfriendly scales 

founded on 

assembly m which they were not represented. What- Mancipation 
ever might have been the case, a new form of testa- 
ment came into use as an alternative to the old one, Discuss. 
and it is to this testament that the pedigree of all 
modern Wills may be traced. Jan., 35.) 

This Will was a conveyance inter vivos, a 
complete and irrevocable alienation of the testator’s 
family and.substance, to the person whom he meant 
to be his heir. It derived all its features from Man¬ 
cipation, the ancient Roman form of conveyance. 

The maker of the Will summoned five witnesses, who 
were Roman citizens over the age of puberty, and 
the libripens (the balance holder) who brought with 
him a pair of scales to weight the uncoined copper 
money of ancient Rome. He then conveyed his 
family with all its rights and obligations (or, in other 
words, his status) to a nominal purchaser, the Familice 
Emptor* At first this person was the Heir himself. 

* Families Employ means the purchaser of the Family 
which includes the household ( l.c all persons under Patria 

8 
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The Emptor Familice simulated the payment of a 
price by striking the scale with a piece of money, 
and the Testator ratified what had been done in a set 
form of words, called the Nuncupatio or publication 
of the transaction. 


Ancient 
Plebian 
Will was 
simply a 
conveyance 
inter vivos. 

Necessarily 
it was, 
unlike a 
modem 
Will, neither 
revocable 
nor secret 
and it took 
effect 
at once . 


Characteristics of early Mancipatory Will 

This Plebian or Mancipatory Will was techni¬ 
cally called Testmcnt per <es et libram, “with the 
copper and the scales .” As it amounted to a 
conveyance out-and-out of the Testator’s estate, it 
was, unlike a modern Will, not revocable. Again, it 
was, unlike a modern Will, not secret . The Familice 
Emptor, being himself the Heir, knew exactly what 
his rights were. Lastly, unlike a modern Will, it 
took effect at once, even though the Testator survived 
his act of testation, because inheritance was imme¬ 
diately vested in the Heir as purchaser. 


If the testa¬ 
tor survived 
he could 
only govern 
the house¬ 
hold by the 
sufferance 
of the Heir. 


It is indeed likely that Roman citizens originally made 
their Wills only in anticipation of death, and that provision 
for the continuance of the Family effected by a man in the 
flower of life would take the form rather of an Adoption 
than of Will. Still, if the testator did recover, he could only 
continue to govern his household by the sufferance of his 


Heir. 


Potestas) and the material property as an adjunct thereto. 
The word Emptor indicates that this form of Will was literal¬ 
ly a sale. 
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Praetorian Will 


The strictness of the Mancipatory Will was The Praetors 
gradually relaxed by the Pnaetors till a new form remedied 


of Will, the Praetorian Will, came into use. In the of t he C 
Praetorian Will the formalities of the Mancipatory ^ a ^ c * patory 


Will were retained just so far as they were warrants 
of genuineuess or securities against fraud. At the 


execution of the Mancipatory Testament seven 
persons had to be present besides the Testator. Seven 
witnesses were, accordingly, essential to the Prseto- Seven wit- 
rian Will but the symbolical part of the ceremony essentialTo 
was dispensed with. The Will was merely recited, a^jj^torian 
and in all probability, had to be authenticated by 
the seals of the seven witnesses affixed to the outside. 


There was a class of property, called -Res-it could 

Mancipi, which could, under Roman Taw, be trans- inheritance. 

ferred only by Mancipation , the ancient mode of 

conveyance. The Praetorian Will could not, there-But the 

fore, confer on the Heir a strictly legal ownership of fj^reefto 

such property. So the Praetor could not confer an tj 16 P? i ,r \ to 
A the fullest 

Inheritance on any body as it was a succession to extent, 

practical 

universitas juris. All he could do was to confer on enjoyment 
the Heir practical enjoyment of the property property 
bequeathed, and validate his payments of the testa- be< l eathed - 
tor's debts. 

The interest thus convej T ed to the Heir by the Praetor was 
known as the Bonorum Possessio, and the Heir vested with #onorum 
it was called the Bonorum Possessor. He had every proprie- Possessio 
tary privilege of the Heir by Civil law. He took the profits 
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In one year 
it was con¬ 
verted into 
Quirilarian 
owners! lip 
by 

Usucapion. 


The Mnnoi- 
patory Will 
was never 
entirely 
superseded 
by the 
Praetor ion 
Will. 

(Gradually 
the great 
defects of 
the Manci- 
patory 
Will were 
removed 
when a 
stranger 
was per¬ 
mitted to 
act as the 

Familial 

Emplor. 


and he could allenae. The only difference was that for all 
wrongs done to him, as regards the property thus be¬ 
queathed to him, he had to seek his remedies in the Kquitv, 
,as distinguished from the Common law side, of the Praetorian 
Court. But in one year the Bonorum Posse ssio was perfected 
into Quirilarian * or strictly legal, ownership, by the opera¬ 
tion of the principle of Usucapion or Prescription. 

Later Mancipatory Will 
Inspite of its many defects the Mancipatory 
Testament, by which the universiias juris developed 
at once and unimpaired, was never entirely super¬ 
seded by the new Praetorian Will. By the time of 
Gaius, the great blemishes of the Mancipatory Will 
had been removed. The first step was taken when 
some unconcerned person was permitted to officiate 
as purchaser of the family.t The Heir, therefore, 
was not necessarily informed of the succession to 
which he was destined ; and Wills thenceforward 
acquired the property of secrecy. As the Heir was 
no longer the purchaser, the Will no longer vested 
immediately any interest in him, and it took effect 
only at the death of the Testator. As soon as the 
substitution of Familice Emptor had been legalised, 
a Roman Testament came to consist of tw T o parts—a 
Conveyance , which was a purely formal ceremony, 
and a Nuncupaiio or publication. In this latter 


* Quiritarian ownership was ownership under the Roman 
Jus Civile . 

t Indian practice furnishes a parallel in the benami con¬ 
veyances to a nominal purchaser to hold on a secret trust 
for the real one. 
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proceeding, tlie Testator either orally declared to the 
witnesses the wishes which were to be executed after 


his death, or produced a written document in which 
his wishes were embodied. It was only when people 
gradually realised that the Nuncupatio was the 
essential part of the transaction, and the Conveyance 
was a purely subsidiay formality, that Wills were 


allowed to be revocable. 

The Tripertite Will 

Lastly, a new form of Will, generally known as The Triper- 
the Roman Will, came into use in the Eastern ^fstern 
Empire. It borrowed some of its features from the 
Praetorian Will and some from the Mancipatory Will, it required 
Like the former, it required no Mancipation and had 


to be sealed by seven witnesses. Like the latter, it ferredfull 

ownership. 

passed full ownership and not simply bonorum 

possessio. Several, however, of its most important 

features, such as the signatures of the testator and Signature of 

the testator 

the witnesses, were annexed to it by positive enact- and seven 
ments, and it is out of regard to this three-fold deri- ^ esi,es 
vation from the Praetorian Edict, from the Civil Law, rec l uire d. 
and from the Imperial Constitutions, that this Will 
was spoken of as the Tripertite will. 


In the Western Empire, however, the old Mancipatory 
Testament, with all its apparatus of conveyance, copper and 
scales, continued to be the form in use far down in the 
Middle Ages. 


Comments on Maine’s theory of evolution 
of testamentary succession 

The burden of this Chapter is that the Will or Testament 
•of modern law, with its specific characters of being secret, 
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revocable, and posthumous in operation, is unknown to 
archaic law, and is of comparatively recent introduction 
wherever we find it. In so far as this theory asserts that 
regular testaments came into existence later than the law of 
intestate succession there can be no doubt of its truth. 

But in attempting to establish this thesis Maine entirely 
slurs over the testament in the Comitia Calata and puts 
exclusive emphasis on the Mancipatory Will in Roman Law. 
It is quite true that Mancipatory Will was historically the 
source of the Roman Will of later days , hut it did not intro¬ 
duce the idea of testation for the first time in Roman society. 
On the contrary the idea was already in existence from the 
earliest historical times in the shape of testament in the 
Comitia Calata. The testament in the Comitia Calata was 
open only to the Patricii. The Plebian also wanted to 
make his Will. He knew what a Will w r as, there was no 
difficulty about making Will except that there was no recog¬ 
nised form of Will which a Plebian might adopt. A solution 
was obtained by recourse to the institution of Mancipation. 
The evolution of Mancipatory Will, therefore, furnishes no 
clue to the origin of the Will as such. It presupposed the 
existence of the concept of testation. 

The history of Wills in Roman Law is interesting as 
illustrating the circuitous processes by which people achieve 
what are to us simple results; it does not illustrate the 
evolution of the testamentary idea. When a Plebian wanted 
a Will, Roman jurists adopted the Mancipation for the pur¬ 
pose. The entire familim, the sum-total of the rights and 
obligations, was passed on to the Familiae Bmptor under an 
obligation imposed by the nuncupatio, to let the testator 
remain in possession of the properties during his life-time 
and to dispose of the properties after his death according 
to the directions of the testator. As, by the law of the Twelve 
Tables, the directions in the nuncupatio had become bind* 



TESTAMENTARY SUCCESSION 


113 


ing in law, this had the effect of transferring property so 
that the transfer should take effect after the death of the 
testator. Uater on, the formalities were dropped in due 
course and all that remained of the Mancipatory Will was 
a declaration attested by seiven witnesses, representing the 
Fctmilice Emptor, the Iyibripens, and the five witnesses, 
who were present at a Mancipatory Will. Thus was deve¬ 
loped the Praetorion Will which was the first Will in the 
modern sense. The Mancipatory Will, by its comparative 
simplicity of procedure, gradually ousted the Will in the 
Comitia Calata and was established as the only form of 
Will for the Plebian and the Patrician alike.—Dr. N. C. Sen 
Gupta in his Kvolution of Daw. 



CHAPTER VII. 


ANCIENT AND MODERN IDEAS AS TO 
There are WILLS AND SUCCESSIONS 

some impor- 

^ces between Although there is much in the European Law 

‘modern™** * s intimately connected with the 

ideas on the oldest rules of testamentary disposition practised 
subject of 

Wills and among men, there are nevertheless some important 

Successions. <Hfj erenccs between ancient and modern ideas on the 
Discuss. 

(C u subject of Wills and Successions . Some of the points 

June, 47, of difference, already referred to in the previous 

Dec., 41, 

Jan., 32.) chapter, have been illustrated in this chapter. 


Ancient 

ideas 

respecting 
Wills and 
Succession. 
(C. U. 

June, 45.) 


"The 
earliest 
notion of 
succession 
to deceased 
persons are 
connected 
with duties 
rather than 
with rights, 
with sacri¬ 
fices rather 
than with 
property** 
Comment. 

(C. U. 

July, 50.) 


Ancient idea as to Wills and Successions 

In ancient succession, testate or intestate, what 
passed from the deceased to his successor was the 
family, material property being only an adjunct or 
appendage of the family. Hence, in both, the object 
of first importance was the bestowal of Universal 
succession and not distribution of a dead man } s pro¬ 
perties. The properties no doubt descended to the 
successor but it is only because the chieftainship of 
the family carried with it the power of disposing of 
the family properties. The function of the Will 
originally was to name an heir, a universal successor 
to the deceased. Gradually Wills became a means of 
making better provision for the members of a house¬ 
hold than could be secured through the rules of 
Intestate succession just as they gradually became 
secret and revocable and posthumous in operation. 
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# * 

A Will nerve seems to have been regarded by Bric * ly 

the Romans as a means of disinheriting a* Family, compare the 

ancient and 

or of effecting an unequal distribution of the property modem 

i ideas 

left by the testator. On the contrary the testamen- respecting 

tary power was valued for the assistance it gave in 

making provision for a Family, and of dividing the (c. U. 

inheritance more evenly and fairly than the Law of 

Intestate Succession would have divided it. J uue » 

Dec., 42, 
Jail., 34.) 


The cause of the Roman horror of Intestacy 

The singular horror Intestacy, which always 
characterised the Romans, can only be accounted for 
by the early Roman Law of Intestate Succession. On 
the death of a Roman citizen, leaving no Will or no 
valid Will, his unemancipated children became his 
heirs. His emancipated sons had no share in the 
inheritance. If he left no direct descendants living 
at his death, the nearest grade of the Agnatic kindred 
succeeded but no part of the inheritance was given 
to any relative related (however closely) to the dead 
man through a female. Failing children and nearer 
Agnates, the inheritance devolved on the Gentiles, 
or the entire body of the Roman citizens bearing the 
same name with the deceased. So that on failing to 
execute an operative testament, a Roman of the 
early times left his emancipated children absolutely 
without provision, and if he died childless there was 
an imminent risk that his possessions would escape 
from the family altogether and devolve on a number 


The dread 
of the 
Romans at 
the prospect 
of dying 
without a 
Will can 
only be 
accounted 
for by the 
early Roman 
Daw of 
Intestate 
Succession 
which shut 
out from 
Inheritance 
emancipated 
sons and 
descendants 
through 
females. 
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Account for 
this view of 
Maine. 

(C. U. 

June, 44.) 

Inspite of 
the reforms 
introduced 
by the 
Prsetors the 
feeling of 


of persons with whom he had no connection except 
the fictitious assumption that all members of the 
same gens were descended from a common ancestor. 
Such a prospect is, in itself, a nearly sufficient 
explanation of the vehement distaste of the Romans 
for Intestacy. But we can understand its full force 
when we remember that enfrachisement from the 
father’s power was a demonstration, rather a sever¬ 
ance, of affection—a mark of grace and favour 
accorded to the best loved and most esteemed of the 
children ; and it was these sons, thus honoured 
above the rest, who were absolutely deprived of their 
heritage by Intestacy. It was the moral injustice 
entailed by these rules of Intestate Succession that 
generated the passion for Testacy among the 
Romans. Every dominant sentiment of the primi¬ 
tive Romans w r as entwined w T ith relations of the 
family. But wdiat was the family ? The Law defined 
it in one way and natural affection in another way. 
In the conflict between the two, an enthusiasm for 
the institution, by which the dictates of affection 
were permitted to determine the fortune of its 
objects, grew up. The Roman law of intestacy is a 
monument of a very early conflict between ancient 
la 7 v and slowly changing sentiment on the subject 
of family . It is not at all wonderful that the 
improvements effected later on by the Praetors in the 
law of Intestate Succession, which brought it more 
and more in harmony with the public opinion of the 
times, should not have extinguished this feeling. 
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Every body, conversant with the philosophy of horror of 

... . intestacv 

opinion, is aware that a sentiment by no means dies subsisted. 

out, of necessity, with the passing away of the cir¬ 
cumstances which produced it. It may long survive 
them, nay, it may afterwards attain to a pitch and 
climax of intensity which it never attained during 
their actual continuance. 


Modern idea as to Wills and Successions 


Modern successions, unlike ancient successions, 
do not mean universal succession and the liability 
of a modern successor is limited by the assets received 
from the deceased. 

In modern testamentary jurisprudence the object 
of first importance is the execution of the testator’s 
intentions and not the bestowal of universal succes¬ 
sion as in ancient law. 


Difference 
between the 
ancient and 
the modern 
conception 
relating to 
Succession. 

Discuss. 

(C. U. 

Dec., 44.) 


The modern idea of a Will, which regards it as 
conferring the power of diverting property from the 
Family, or of distributing it in such uneven pro¬ 
portions as the fancy or good sense of the testator The modem 

may dictate, is not older than the later portion of liberty of 

bequest is 

the Middle Ages when Feudalism had completely an accident- 
consolidated itself. The modern liberty of bequest is Feudalism. 
an accidental fruit of Feudalism. 

In the beginning of modern jurisprudence, a In the be- 
testator was rarely allowed to dispose of his property modern l^w 
with absolute freedom by a Will. Wherever at this 
period the descent of property was regulated by Will were 

—and over the greater part of Europe moveable or die protec- 
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lion of the 
widow and 
children. 


The change 
is due to tlie 
influence of 
Primogeni¬ 
ture on the 
Feudal law. 


personal property was the subject of testamentary 
disposition—the exercise of the testamentary power 
was seldom allowed to interfere with the right of 
the widow to a definite share, and of the children to 
certain fixed proportions, of the devolving inherit¬ 
ance. 

Later on, with the consolidation of Feudalism, a 
change was brought about and the doctrine prevailed 
that movables might freely be disposed of by Will, 
and even when the claims of the widow continued 
to be respected, privileges of the children were 
obliterated. This change is unhesitatingly to be 
attributed to the influence of Primogeniture of the 
feudal law. As the Feudal law of land practically 
disinherited all the children in favour of the eldest, 
the equal distribution even of those sorts of property, 
which might have been equally divided, ceased to be 
viewed as a duty, and testaments came to be used as 
the principal instruments for effecting an unequal 
division of property. Thus arose the difference 
between an ancient and a modern conception of a 
Will. 


Ancient mode of Succession 

With the Hindus (Mitakshara) and the ancient 

Kqual distri- German tribes property was the joint property of the 

property father and his sons, and if divided at the father's 

chiklrenTt 6 ^ cat ^ ** was divided equally among the members of 

the death of each successive generation and no privilege was re- 
the father 

was the served to the eldest son. Turning to the Roman Law 



IDEAS AS TO WIIXS AND SUCCESSION 


119 


of succession we find that we know of no period of universal 
Roman jurisprudence at which the place of the lieir, archaic ° f 
or Universal Successor, might not have been taken soc,et,es - 
up by a group of co-heirs. This group succeeded as 
a single unit, and the assets were afterwards distri¬ 
buted among them. When succession was a b 
intestalo, and the group consisted of the children of 
the deceased, they oacli took an equal share of the 
property. All this points very clearly to the absolutely 
equal division of property among male children at the 
death of the father as the practice most usual with 
all archaic societies at the period when family depen¬ 
dency is in the first stages of disintegration. 


The historical difficulty of Primogeniture The histori¬ 
cal difficulty 

When the Feudal institutions were in process of of Primo¬ 
geniture. 

formation in the Middle Ages there was no source Examine 
in the world whence they could derive their elements (C. U. 
except the Roman Law and the archaic customs of 
the barbarians. But as we have just seen, there was 
not the faintest trace of Primogeniture in either of 
them—neither the Romans nor the barbarians were 
accustomed to give any preference to the eldest son 
or his line in succession to property. How are we 
then to account for it in the Feudal system? The 
solution of this question is one of the most difficult 
problems of historical jurisprudence. 


Origin of Primogeniture * 

Primogeniture is known to have had its origin ' Primo¬ 
geniture 

in the benefices, or beneficiary grants of land made is known to 
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have had its 
origin in the 
beneficiary 
gifts of the 
barbarian 
invaders of 
the Roman 
Empire . 

Comment 
upon this 
theory of 
Maine. 

(C. U. 

July, 30.) 

Trace the 
origin of the 
Jaw of pri¬ 
mogeniture. 

(C. U. 

June, 48, 
Jan., 38.) 

What is the 
foundation 
of the law 
of primo¬ 
geniture f 
Discuss its 
merits and 
its draw¬ 
backs. 

(C. U. 

July, 29.) 

Trace the 
gradual 
development 
of Primo¬ 
geniture. 

(C. U. 

July, 49, 
Jan., 49, 
July, 46, 
Dec., 42, 
Jan., 34, 
July, 33.) 


by the invading barbaric chieftains to their followers 
out of the conquered provinces of the Roman Empire 
on condition of military service. These benefices were 
not at first hereditary. They were held at the pleasure 
of the grantor, or at most for the life of the grantee. 
Though gradually they became hereditary, still they 
did not necessarily descend to the eldest son. The 
rules of succession which they followed were deter¬ 
mined by the terms agreed upon by the grantor and 
the grantee. The original tenures were therefore 
extremely various. In some of them the eldest son 
and his line undoubtedly succeeded before others, but 
such successions do not appear to have been general. 

Precisely the same phenomena recurred when in 
more recent times Feudal form of property was sub¬ 
stituted for other forms of property. The greater 
proprietors transformed themselves into feudal lords 
by conditional alienations of portions of their lands 
to dependants, the smaller sought an escape from the 
oppressions of that terrible time by surrendering their 
property to some powerful chieftain and receiving it 
back at his hands on condition of service in his wars. 
The tenures created during this era of universal 
infeudation were as various as the conditions which 
the tenants made with their new chiefs or were 
forced to accept from them. As in the case of the 
benefices, the succession to some, but by no means 
to all, of the estates followed the rule of Primogeni¬ 
ture. No sooner, however, had the feudal system 
prevailed throughout the West than it became evident 
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that Primogeniture had some great advantage over 
every other mode of succession. It spread over 
Europe with remarkable rapidity, and, ultimately, it 
came to be recognised by law as an established usage 
that lands held by knightly service should descend 
to the eldest son. 


Causes of the spread of Primogeniture 

The diffusion of Primogeniture is usually Q ivc a \> Y \ e ] 

accounted for by asserting that the feudal superior tj^prcad 

had a better security for the military services he of promo- 

gcniture. 

required when the fief descended to a single person ^ 

instead of being distributed among a number on the Jan., 38.) 

decease of the last holder. Without denying that if 00 *** f? r 

& the diffusion 

this consideration may partially explain the favour of Primoge- 
gradually acquired by Primogeniture, it may be p 0 pula - 
pointed out that Primogeniture became a custom of ^ropc 
Europe more through its popularity With the tenants (c, U. 
than through any advantage it conferred on the lords. ^ 
The true answer to the question, why Primogeni¬ 
ture gradually superseded every other principle of 
succession, is to be found in the chaotic condition of Causes of 
society at the early Feudal period. European ofPr?mo- d 
societies decidedly retrograded during the 9th and found 6 
10th centuries. The great characteristic of the period m the 

chaotic con- 

was the feebleness, or rather the abeyance, of kingly dition of 
and therefore of civil authority ; and hence it seems th^earljT 
as if civil society no longer cohering, men universally 
flung themselves back on a social organisation older 
than the beginning of civil societies. The lord and 
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Primogeni¬ 
ture had 
originally 
an official 
character. 


his vassals, during this period, may be considered 
as a patriarchal household, recruited, not as in early 
times by Adoption, but by Infeudation ; and to such 
a confederacy succession by Primogeniture was a 
source of strength and durability. So long as the 
land was kept together on which the entire organiza¬ 
tion rested, it was powerful for defence and attack ; 
to divide the land was to divide the little society, and 
voluntarily to invite aggression in an era of violence. 
Everybody would have suffered by the division of 
the fief. Everybody was a gainer by its consolidation. 
The whole Family grew stronger by the concentra¬ 
tion of power in the same hands. 

We may be perfectly certain that into this prefe¬ 
rence for Primogeniture there entered no idea of dis- 
inherting the bulk of the children in favour of 
one. Primogeniture had originally only an official 
character. The investiture of the eldest son with the 
fief corresponded to appointment to family and politi¬ 
cal duties from which he could not escape and which 
were a serious responsibility.* 


* Maine’s view that primogeniture originally had an offi¬ 
cial character seems to be thoroughly accepted. It would 
seem that, whether for reasons of convenience or because 
men tend to imitate the fashion of their lords, the general 
introduction of primogeniture was to some extent a popular 
movement. In 1255 the burgesses of Liecester alleged that 
they were being ruined by partible tenures and procured a 
charter to change the course of descent to primogeni¬ 
ture.—Pollock. 
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Source of the idea of Primogeniture 

There is still another question left—whence was 
the idea of Primogeniture derived? A valuable hint 
is furnished to us by the Hindu Law. Though the 
principle of the equal distribution of property 
extends to every part of the Hindu institutions, yet 
wherever public officer or political power devolves at 
the decease of the last incumbent the succession is 
nearly universally according to the rules of Primo¬ 
geniture. Sovereignties descend therefore to the 
eldest son, and where the affairs of the village com¬ 
munity, the corporate unit of Hindu Society, are 
confided to a single manager, it is generally the eldest 
son who takes up the administration at his parent’s 
death. All offices, indeed, in India tend to become 
hereditary, and, when their nature permits it, to vest 
in the eldest member of the oldest stock. The same 
was the case with the chieftainship of a Highland 
clan. The examples of succession by Primogeniture 
which were found among the benefices may, there¬ 
fore, have been imitated from an archaic system of 
family government known to the invading races, 
though not in general use, viz., the system in which 
all the descendants of a patriarch held together and 
owned their property in common but the patriarchal 
power is not distributed amongst all the issue at the 
parent’s death but is the birthright of the eldest son. 
The society at the time of the barbarian invasion had 
probably so slightly advanced beyond the more 
archaic condition of society, that the minds of some 
9 


The idea of 
Primogeni¬ 
ture was 
derived 
from the old 
rule of 
succession 
to family- 
government 
known to 
the invading 
races. 
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men, when they were called upon to settle the rules 
of inheritance for a new form of property, (viz., 
benefices), spontaneously recurred to the archaic 
system of family government. 


Tinder the 
influence of 
the latest 
Roman law, 
which 
looked 
upon un¬ 
controlled 
power over 
property as 
equivalent 
to owner¬ 
ship, no 
notice of 
the claims 
of the other 
members of 
the family 
was taken 
by the 
Courts and 
lawyers, and 
the eldest 
son, who 
held 

property on 
behalf of 
the whole 
family, 
came ulti¬ 
mately to be 
its absolute 
owner. 


Transition from the early to the later notion 
of Primogeniture 

In the ancient world, and in the societies which 
have not passed through feudalism, when the group 
of kinsmen ceased to be governed by a hereditary 
chief the property which had been managed for all 
was equally divided among all. Now the question 
is, why did not this occur in the feudal world? If 
during the confusions of the first feudal period, the 
eldest son held that land on behalf of the whole 
family, why was it that when society first settled 
itself and the turbulence of the era was over, the 
whole family did not resume the capacity for equal 
inheritance? The answer is to be found in the fact 
that though the notion of Primogeniture was taken 
from the archaic form of family government, the 
Courts and lawyers, as soon as they were called in 
to determine the legal rights of the eldest son, applied 
the principles of interpretation which they had 
derived from the latest and mature Roman juris¬ 
prudence. 

In a patriarchally governed society the eldest son 
may succeed to the government of the family and to 
the absolute disposal of its property. But he is not 
therefore a true proprietor. He has correlative duties 
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which are not involved in the conception of proprie¬ 
torship, but these duties are undefined and incapable 
of being defined. The mature Roman jurisprudence 
looked upon uncontrolled power over property as 
equivalent to ownership and did not, and, in fact, 
could not, take notice of vague limitations on the 
completeness of dominion imposed by the claims of 
the other members of the family. The effect was 
that the eldest son was converted into a legal pro¬ 
prietor of the inheritance. But, though lawyers so 
defined his position from the very first, it was only 
by insensible degrees that the younger brother, from 
participating on equal terms in all the dangers and 
enjoyments of his eldest brother, sank into the priest, 
the soldier of fortune, or the hanger on of the man¬ 
sion. Exactly similarly, through the greater part of 
the Highlands of Scotland, the patrimony of the 
clansmen was converted, in quite recent times, into 
the estate of the chieftain. 

Different forms of Primogeniture 

For the sake of simplicity every mode of succession in 
which a single son or descendant succeeds has been called 
Primogeniture. But there are various forms of it. The 
form of Primogeniture which has spread over Western 
Europe, and has also been perpetuated among the Hindu 
Rulers, is the normal form. Under it not only the eldest 
son but the eldest line is preferred. If the eldest son fails, 
his eldest son has precedence not only over brothers but 
also over uncles, and, if he too fails, the same rule is follow¬ 
ed in the next generation. 


Different 
forms of 
Primogeni¬ 
ture 

In the 
normal 
form not 
only the 
eldest son 
but the eld¬ 
est line also 
is preferred. 
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In another, Another form of Primogeniture is that which is seen in 

the eldest t i U4 Celtic clans. In it the eldest son succeeds, failing hint 
living son . . . „ - t .. 

is preferred the next son succeeds in priority to all grandsons, probably 

and not the because the grandsons are likelv to be too young to carrv 
eldest line. 

out the duties of chieftain. This system prevails in less 
settled societies. 


In poly¬ 
gamous 
countries, 
its form 
varies. 


Under the Mahomedan Uaw also, sons exclude grandsons 
by predeceased son. But in polygamous countries the form 
of Primogeniture always tends to vary. Many considerations 
may constitute a claim on the succession, the rank of the 
mother, for example, or her degree in the affections of the 
father. 


Comments on Maine’s theory of Primogeniture 

It seems that Primogeniture was the general rule with 
regard to inheritance in patriarchal societies in which joint 
family continued after the father’s death. The preferential 
treatment given to the eldest son was a survival of promo- 
geniture. Maine, on the contrary, supposes primogeniture 
to have been originally associated with inheritance to offices 
and presumably a later development. As opposed to this 
theory we have the ancient Indian view reiterated in the 
religious as well as the secular law that the eldest son 
takes the place of the father. In the sacral law of India 
the obsequies of the deceased are performed by the eldest 
son alone. This matches exactly with the view put forward 
in several texts of the law, whose age it is impossible to 
determine, that the eldest son takes the entire inheritance 
and the others live under him just as they lived under the 
father. 

This law of primogeniture presupposes a condition of 
society in which families find it convenient to live together 
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even after the death of the head, as for instance, when 
enemies surround a family and there is therefore a great 
need for cohesion within the family. It is proper also to 
a stage of society in which the wealth of the family is small. 
As families grow prosperous and society settles down in 
peace, the strength of the forces making for cohesion is 
reduced and a great disruptive force is introduced by the 
increased wealth. When such a state of society comes 
into existence brothers tend to separate and a custom of 
partition tends to grow up. When separation becomes in¬ 
evitable, the younger sons do not share equally with the 
eldest. The eldest gets some preference which grows less 
and less as time goes on. Ultimately even the preference 
gives way and all sons take equally.—Dr. N. C. Sen Gupta 
in his Involution of Daw. 



The natural 
modes of 
acquiring 
property . 

(C. U. 

July, 37.) 


Occupatio or 
occupancy is 
the primary 
natural 
mode of 
acquisition 
of property. 

Discuss. 

(C. Ti. 

Dec., 42.) 


CHAPTER VIII. 

THE EARLY HISTORY OF PROPERTY 
Roman principle of Occupancy 

The acquisition of property is either original or 
derivative. An original acquisition applies to res 
nullius, or things which have never previously been 
the property of any one (e.g., wild animals, newly 
discovered lands), or which were, at least, not so 
immediately before the acquisition, (e.g., movables 
which have been abandoned, lands which have been 
deserted). A derivative acquisition, (e.g., a sale or 
succession), arises when a person enters into the 
right of property which had pre-existed in another. 

Roman law looked upon Occupation or Occupancy 
as the primary mode of acquiring property in res 
nullius * Occupatio is the advisedly taking possession 
of that which at the moment is the property of 
no man, with the view of acquiring property in it 
for himself. The older Roman jurisconsults, observ¬ 
ing that the right of the first occupant in res nullius 
was universally sanctioned by the usages of the little 
societies around them, took it to be a Law common 
to all nations. The later lawyers, struck by the 


* The other original mode of acquiring property recognis¬ 
ed by Roman law is by accessio or accession, whereby the 
principal thing draws after it the property of the accessory, 
e.g., the soil which is added to a field by the imperceptible 
deposits of a river or tree which grows there, belongs to 
the proprietor of the field as an adjunct to it. 
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simplicity of the rule, deemed it to be a Law of 
Nature. 


The popular theory of the Origin of 
Private Property 

The Roman principle of Occupancy furnished a 
supposed explanation of the Origin of Private Pro¬ 
perty. The theory has thus been summarised by 
Blackstone: — 

The earth and all things therein were the general 
property of mankind from the immediate gift of the 
Creator. By the law of nature and reason he, who 
first began to use it, acquired therein a kind of 
transient property that lasted so long as he was using 
it and no longer. The right of possession continued 
for the same time only that the act of possession 
lasted. Thus the ground was in common, and no 
part was permanent property of any man in parti¬ 
cular ; yea, whoever was in the occupation of any 
determined spot for rest, for shade or the like, 
acquired for the time a sort of ownership, from which 
it would have been unjust and contrary to the law 
of nature to have driven him by force, but the instant 
he quitted the occupation of it another might sieze 
it without injustice. In the beginning the ratio 
between population and land was such as to enable 
any one to occupy as much land as he liked and so 
mankind wandered about using a plot of ground and 
moving on to another when the former was exhausted. 
But with the increase of population it became more 


Various 
theories of 
the origin 
of property 
and Maine's 
comments. 
(C. U. 

Jan., 50, 
Jan., 47, 
Dec., 44.) 
Blackstone's 
theory of 
the origin 
of property. 
(C. U. 

July, 30.) 

The earth 
and its 
fruits were 
once res 
nullius and 
he who first 
began to 
occupy any 
portion of it 
acquired by 
the Law of 
Nature a 
right to con¬ 
tinue to 
occupy it 
and ulti¬ 
mately 
his owner¬ 
ship arose 
out of his 
continued 
occupation. 
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Property 
originated in 
Occupation. 
Discuss. 

(C. U. 

Jan., 50, 
July, 46, 
Dec., 42, 
June, 40.) 


Savigny's 
theory of 
the origin 
of property. 

Discuss. 

How far 
does Maine 
agree with 
him? 

(C. U. 

Jan., 50, 
July, 49. 
July, 48.) 

All property 
is founded 
on adverse 


and more difficult to find new unoccupied ground. 
Hence the necessity arose for restricting the unlimit¬ 
ed use of land by individuals and for making the 
same ground capable of continued support. In order 
to make that possible it became necessary to appro¬ 
priate to the occupant of a patch of land, not merely 
the temporary right to immediate use only, but a 
permanent right to that portion of the ground itself. 

The popular theory thus comes to this: — 

Occupancy first gave a right against the world 
to an exclusive but temporary enjoyment, and after¬ 
wards this right, while it remained exclusive, became 
perpetual. Thus occupancy was the process by which 
“no man's goods” of the primitive world became the 
private property of individuals in the world of history. 
To put it briefly it may be said that property originat¬ 
ed in occupation or taking possession of things that 
belonged to no one. 

Savigny’s aphorism 

There is an aphorism of Savigny which has been 
sometimes thought to countenance a view of the 
Origin of Property somewhat similar to the theory 
epitomised by Blackstone. The great German jurist 
has laid down that all property is founded on Adverse 
Possession ripened by Prescription, or in other words, 
when a person has been for a sufficiently large time in 
possession of a thing he is deemed to be the owner of 
the thing. It is only with respect to Roman law that 
Savigny makes this statement. What he meant was 
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that how far soever we carry our enquiry into the possession 

ripened by 

ideas of property prevalent among the Romans we prescription. 

can get no farther than a conception of ownership Explain and 

examine. 

made up of the three elements of Possession, Adverse - ^ 

ness of Possession (that is, a holding, not permissive July, 48, 
or subordinate, but exclusive against the world), and Jan.] 3l!) 
Prescription (or a period of time during which the 
Adverse Possession has uninterruptedly continued). 

We may perhaps go farther and give a wider appli¬ 
cation to Sivigny’s canon and say that no sound 
or safe conclusion can be looked for from investi¬ 
gations into any system of laws which are pushed 
farther back than the point at which these combined 
ideas constitute the notion of a proprietary right. 

But, in any case, Savigny's canon, instead ofsavigny’s 
supporting the popular theory of the Origin of Pro- directs our 
perty, directs our attention to its weakest point. It ^weakest 

is not wonderful that property began in adverse point of the 
^ . . . popular 

possession. It is not surprising that the first pro- theory. 

prietor should have been the strong man armed who 

kept his goods in peace. But the question that 

deserves the profoundest examination is why it was 

that lapse of time created in the minds of others 

sentiment of respect for his possession. This is a 

question to which the popular theory does not 

attempt to give any answer. 

Objections to the popular theory 

* * 

I. At the very outset we might fairly ask * 

How Maine 

whether the man who had occupied a spot of ground criticises the 
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theory 
which 
regards 
“occupancy’ 
as the origin 
of private 
property . 

(C. U. 

Jan., 50, 
July, 46, 
July, 40, 
Jan., 38.) 

The senti¬ 
ment of 
respect for 
the fact of 
possession, 
instead of 
being the 
basis of the 
institution 
of property, 
as assumed 
by this 
theory, is 
really the 
outcome 
of it. 


for rest or shade would be permitted to retain it 
without disturbance. The chances surely are that 
his right to possession would be exactly co-extensive 
with his power to keep it and that he would certainly 
be liable to be disturbed by the first coiner who 
coveted the spot and thought himself strong enough 
to drive away the possessor. The sentiment of respect 
for the fact of possession, w r hich is the basis of the 
popular theory, is absolutely irreconcilable with that 
infrequency and uncertainty of proprietory rights 
which distinguish the beginnings of civilisation. 
This sentiment, instead of being the basis of the insti¬ 
tution of property, is really the outcome of it. 

The popular theory directly reverses the truth. 
It is only when the vast majority of the objects of 
enjoj r ment have been subjected to private ownership 
and the presumption that everything ought to have 
an owner arose out of long continuance of the insti¬ 
tution of Property, that a man who has taken pesses- 
sion of a res nullius is permitted to be the owner. 
The occupant, in short, becomes the owner, because 
all things are presumed to be somebody’s property 
and because no one can be pointed out in the given 
case as having a better right to the proprietorship of 
this particular thing. 


The acts and II. The fatal objection to this and the like 
which^hese theories based on a supposed state of nature is that 


theories 
suppose are 
acts and 
motives of 


the acts and motives which these theories suppose . 
are the acts and motives of individuals. But Ancient 


individuals ; law knows next to nothing of Individuals. It is con- 
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cerned not with Individuals, but with Families, not but ancient 
. , . , , , . , . „ laws knows 

with single human beings but with groups. It is next to 

more than likely that joint ownership, and not SJdivkhials; 

separate ownership, is the really archaic institution * concerned 

The Roman Family and the Indian Village Com- not wit h , 

individuals, 

munities are instances of this form of ownership— but with 
ownership by groups—the family, the village or corn- 

joint owner - 

nune, the tribe or clan. ship and 

not separate 

_ ownership 

is the really 

11 This view does not stand uncontroverted. There is archaic 
reason for holding that joint ownership of property by the institution . 
family was not necessarily the most primitive form of owner- (C. U. 
ship. Looking at the most primitive strata of Indian law j u iy* 25 ') 
one is disposed to conclude that the right of the individual 
in the shape of the father was recognised in the beginning 
and it was only by a gradual process of limitation of the 
father’s rights that the joint ownership of the father and 
sons was established. In the primitive law in India as 
elsewhere, so far from the son being looked upon as a co¬ 
owner of property, he himself was looked upon more or less 
as the absolute property of the father. It was probably 
when society was scandalised by the unnatural conduct of 
a father in exercising his authority over the son against the 
dictates of natural affection and religious duty that limita¬ 
tions were placed upon the father’s rights such as we find 
in the provision of the Twelve Tables, that when a father 
sells his son thrice into slavery he is deprived of the right 
of fatherhood, or the provision repeated in the early Hindu 
Law that the father should not alienate the family pro¬ 
perty so as to deprive his son altogether of maintenance. 

In course of time these restrictions were developed in 
ancient India into what is supposed to be the characteristic 
of Hindu Law, though it was not really universal or primi¬ 
tive in the Hindu society, the Mitakshara conception of 
joint ownership of the father and sons.—Dr. N. C. Sen 
Gupta in his Evolution of Law. 
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Maine's 
description 
of an Indian 
Village 
Community . 

(C. U. 

Jan., 42, 
Jan., 20.) 

The simpl¬ 
est form of 
iin Indian 
Village 
Community 
consists of 
a body of 
kindred 
holding a 
domain in 
common and 
is at once an 
assemblage 
of co-pro¬ 
prietors and 
an organised 
patriarchal 
society. 
Every one 
has in it a 
distinct 
share and 
can claim 
partition 
at any 
moment 
though as a 
matter of 
fact, such 
partition 
seldom 
takes place. 

It is not 
necessarily 
an assem¬ 
blage of 
blood rela¬ 
tions but it 
is either 


Indian Village Community 

In India, as soon a son is born, he acquires a 
vested interest in the ancestral property, and on 
attaining years of discretion he is even permitted by 
the letter of the law to call for a partition of the 
family estate. As a fact, however, a division rarely 
takes place even at the death of the father and the 
property constantly remains undivided for several 
generations, though every member of every genera¬ 
tion has a legal right to an undivided share in it. 
The domain thus held in common is sometimes 
administered by an elected manager, but more 
generally, and in some provinces always, it is 
managed by the eldest representative of the eldest 
branch of the family. Such an assemblage of co¬ 
proprietors, a body of kindred holding a domain in 
common, is the simplest form of an Indian Village 
Community ; but the Community is more than a 
brotherhood of relatives and more than an association 
of partners. It is an organised society, and besides 
providing for the management of the common fund 
it seldom fails to provide, by a complete staff of 
functionaries, for internal government, for police, for 
the administration of justice, and for the apportion¬ 
ment of taxes and public duties. 

It is not to be supposed, however, that every 
Village Community in India was formed in so 
simple a manner. Although the records of the North 
of India jtlmost invariably show that the Community 
was formed by a single assemblage of blood relations 
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they also supply information that men of alien such an 

. , _ . . assemblage 

extraction have always, from time to time, been or a body 

engrafted on it, and a mere purchaser of a share may prieiors°' 

generally, under certain conditions, be admitted into formed on 

the brotherhood. In the South of the Peninsula there of an 

_ . . , . , , association 

are often communities which appear to have sprung C) j kinsmen. 

not from one but two or more families ; and there are 

some whose composition is known to be entirely 

artificial. Yet in all these brotherhoods either the 


tradition is preserved, or the assumption made, of n i S a t once 

an original common parentage. The Village Com- ^triarchal** 

munity then is not necessarily an assemblage of blood society and 

an assem- 

rclations, but it is either such an assemblage or a blage of co¬ 
body of co-proprietors formed on the model of an ^ ro ^ uto ' is - 

Explain and 

association of kinsmen. It is at once an organised expand. 


patriarchal society and an assemblage 
prietors . 


of co-pro- 

Jan., 40, 
Jan.,38.) 


Indian Village Community and Roman Gens 

The type with which the Indian Village Com¬ 
munity should be compared is evidently not the 
Roman Family but the Roman Gens or House. The 
Gens were also a group on the model of the family ; 
it was the family extended by a variety of fictions. 
In both, there was the assumption of a common 
origin, an assumption sometimes notoriously at 
variance with fact. There was also another common 
feature. Elphinstone tells us that in an Indian 
Village Community, if a family became extinct, its 
share returned to the common stock. In old Roman 
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In Russian 
Village 
community 
we find 
the same 
agnatic 
connection 
as in the 
India 
Village 
Communi¬ 
ties but 
there is only 
a temporary 
division of 
the common 
property. 

Analyse the 
conception 
of the Rus¬ 
sian and the 
Indian 
village com¬ 
munities 
and explain 
how a 
comparison 
between the 
two throws 
light on the 
origin of 
property. 

(C. U. 

June, ,22.) 


In 

Sclavonian 
villages the 


law too, failing nearer agnates, property developed 
on the gentiles. 

Russian Village Community 

If we look to those parts of Europe which have 
been least influenced by Feudalism we find Village 
Communities very similar to those of India. Of these 
the most prominent is the Russian Village Com¬ 
munity which is a nearly exact repetition of the 
Indian Village Community. We find the same 
assumption of an agnatic connection between the 
villagers. But there is one important difference. 
The co-owners of an Indian village, though their 
property is blended, have their rights distinct, and 
this separation of rights is complete and continues 
indefinitely. The severance of right is also theoreti¬ 
cally complete in a Russian village, but there it is 
only temporary. After the expiration of a given, but 
not in all cases of the same, period, separate owner¬ 
ships are extinguished, the land of the village is 
thrown into a mass, and redistributed among the 
families composing the community, according to their 
number. This re-partition having been effected, the 
rights of families and of individuals are again allowed 
to branch out into various lines which they continue 
to follow till another period of division comes round. 

Other Communities of Eastern Europe 

In Servia, Croatia and in Austrian Sclavonia the 
villages are also brotherhood of persons who are at 
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once co-owners and kinsmen. But here the common common 

property is not only not divided in practice, but is Jefther* W 

not, even in theory, divisible. The entire land is n . or 

divisible in 

cultivated by the combined labour of the villagers theory, 
and the produce is annually distributed among the 
households. 


Maine’s theory of the Evolution of 
Private Property 


* 

We have the strongest reason for thinking that ]\j a j nc > s 

property once belonged not to individuals nor even [henry of 

to isolated families, but to larger societies composed of Property. 

on the patriarchal model ; but the mode of transition j^ n U 50 

from ancient to modern ownership, obscure at best, Jan., 47, 

Dec., 44, 

would have been infinitely obscurer if several distin- July, 40, 
guisliable forms of Village Communities had not been jan ’’ 35’) 


discovered and examined. We see in the Selavoman Write a 
... . . . , critical note 

villages that the entire land is the common x>roperty 0 n the early 

of the whole body of kinsmen and it is not divisible property! ^ 

even*in theory. Proceeding a step farther, we see in (C. U. 

Russian villages only a temporary division. Different 27 !) 


holdings are, for agricultural convenience, allotted, Ownership 

for a temporary period, to different families compos- Communistic 

ing the community, and as these holdings are re- ^^dually 16 

distributed after this period, no one regards any tndiyi- 

duahstic. 

particular field as his private property. Advancing Support or 
still farther, we see in India that every one has a ^ u 


'distinct share in the common property and can claim Supplement¬ 
ary, 21, 

partition at any moment. If a partition is made, the June, 20.) 
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What light division is complete and permanent, but such parti¬ 
al Ulage CHaU tions seldom take place and the domain continues to 
throwVnlhc * )e common f° r generations. But it should 

origin of be noted that even where the joint or undivided 
individual 

ownership? tenure is actually divided, the paterfamilias is still not 


„ the individual owner : he cannot sell or will away 
Jail., 20, * 

June, 23.) his holding. lie must share it equally with his sons 

ershfpand ^ * ie nia ^ es a partition, and on his death it will go 
not separate to all 

sons equally, or to all other heirs if there are 

ownership 

is the really no surviving sons. This is the stage when property 
archaic 

institution . is said to be vested in the family. This stage 


Explain and 
discuss. 

(C. U. 

July, 39, 
July, 25.) 

i. Tribal 
holding. 

ii. Family 
holding. 

iii. Indivi¬ 
dual 
Voiding. 


evidently subsists to a great extent in most parts of 
India. We come to the last stage when families break 
up and individual ownership, such as we see it in 
Europe and in modern Bengal, arises. 

Though the evidence before us does not warrant 
our going so far as to say that the transition from 
ancient to modern ownership has everywhere been 
accomplished in the manner sketched above, yet it 


' renders less presumptuous the conjecture that private 


property, in the shape in which we know it, was 


Prviate Pro- chiefly formed by the gradual separation of the rights 


perty was 
formed by 
the gradual 
separation 
of the 
rights of 
individuals 
from the 
joint rights 
of a Com¬ 
munity. 


of individuals from the joint rights of a community „ 
Family expanded into the agnatic group of kinsmen, 
then the agnatic group dissolved into separate house¬ 
holds ; lastly, the household is supplanted by the 
individual. It is here suggested that each step in the 
change corresponds to an analogous alteration in the 


nature of Ownership. 
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The insoluble problem 

The problem which the theorists on the Origin The origin 
of Property put before them was—what were the °Jf property* 
motives which first induced men to respect each (C. U. 
other’s possession? Our enquiry has led us only j an ^ 36 .) 
one point ahead. If it be true that by far the most 
important passage in the history of Private Property 
is its gradual separation from the co-ownership of 
kinsmen, it may still be asked what led one composite 
group to keep aloof from the domain of another. It 
has not been possible, as a matter of jurisprudence, 
to find an answer to this question. The fact can 
only be noted. 

Criticism on Maine’s view of the Indian 
Village Community 


One of the chief foundations of Maine's theory has been 
seriously disturbed by the further study of Indian Village 
Communities, which shows that the type of the village 
communities which Maine describes is not the type, nor 
perhaps the most primitive type, of the villages in India. 

On taking a general survey of the villages in the different 
provinces, we are struck by the fact that there are two 
main forms of village constitution which are practically 
quite di.stinct, and not one normal type as Maine holds. In 
the one we find an assemblage of proprietors, usually of 
real or supposed common descent, owning the entire village. 
Land is divided among the co-sharers according to certain 
principles. But these holdings represent only shares of the 
whole area of which the whole body claims to be joint- 
owner. In the other , we find a disconnected set of families 
who severally own their separate holdings. They do not 
claim to be joint-holders of the whole area—their holdings 
10 


Pollock's 
criticism on 
Maine*s des¬ 
cription of 
an Indian 
Village 
Community. 

(C. U. 

July, 08.) 

Write a note 
on the 
Village 
Community 
of India . 

(C. U. 

Jan., 42.) 

There are 
two main 
types of 
Village 
Commu¬ 
nities and 
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not one 
as Maine 
says in his 
Ancient 
Law. 

i. Landlord 
or joint 
villages. 

ii. Raiyat - 
wary 
villages. 


are not shares, in any sense, of a whole belonging to them 
all. The former is now known as Landlord or joint villages, 
and this is the one noticed by Maine. It prevails in the 
United Provinces of Agra and Oudli, the Punjab, and the 
North Western Frontier Province. The latter is now known 
as the Raiyat-wary village and prevails in Madras, Bombay, 
Central India and Berar. It originally existed also in 
Bengal and the Central Provinces. 

A prominent feature that distinguishes the two types is 


Of the two 
types, the 
former is 
not the more 
ancient, and 
6 o the latter 
.cannot be 
assumed to 
be a decayed 
form of the 
other as 
Maine 
.holds. 


the way in which waste-lands are dealt with. In the land¬ 
lord villages, as the whole village belongs to the entire body 
of co-owners the waste lauds also belong to them. When 
this waste, or a part of it, is wanted for extending the culti¬ 
vation it is shared by all the co-owners. But in the raiyat- 
wary villages, as there is no claim to joint-ownership of the 
whole area, the waste-lands belong not to the villagers but 
to the ruler of the land, whose agent, the head of the 
village, locates settlers on it. 

The information available when Maine wrote was very 


far from being what it has now become, and so he had to 


generalise on incomplete materials. Thus when he came to 
know of the landlord village of North-Western India he took 
it to be the normal type of Indian villages. And if any 


attention was, afterwards, given at all to the enormous 


areas covered with raiyat-wari villages it was suppled that 
these represented a decayed form of the other. In other 
w ? ords, he supposed that a joint or undivided tenure came 
first in point of time, and that the divided tenures w’ere the 

There is no * ater s * a & es * n ^ ie & eil€ra l process of development from the 
evidence to early joint holding to modern individual ownership.* But 


* G. Sastri has given, in Chap. II of his Hindu Law, a 
very interesting interpretation of the etymological meanings 
of Sapinda, Sakulya, Sanianodak, and Sagotra which lends 
some support to the view held by Maine. These words 
mean respectively those whose Pinda, Kula, Udak, and Gotra 
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the authoritative researches of Baden Pcnvcll on the land 
systems of British India have shown that the so-called 
joint-village followed, and did not precede, the village of 
separate holdings. There is no evidence to show that in 
raiyat-wari villages the holdings were ever otherwise than 
separate and independent. On the contrary, in a large 
number of cases, we can positively trace how the joint - 
village has grown up over an older raiyat-wari village, or is 
newly founded on a previously unoccupied soil. 

In some cases, they have been formed by joint inheri¬ 
tance among descendants of a single founder who got the 
village as a grant from the king or who from the position 
of a revenue-fanner (ns was tlie case with many Bengal 
landholders at the time of the Permanent Settlement) rose 
to be the owner of the village. In some other cases, they 
have been formed by the dismemberment of the houses 
of ruling chiefs. In others, they have been created by a 
conquering chief, or a colonising founder or a tribal group 
of founders, as for instance, the Jats and Rajputs. 


show that in 
rayal-wari 
villages the 
holdiugs 
were ever 
otherwise 
than 
separate 
and inde¬ 
pendent. 


On the con¬ 
trary in 
a large 
number of 
cases we 
can posi¬ 
tively trace 
how joint 
villages 
have grown 
up over an 
older type of 
raiyatwari 
villages. 


are common. Gotra is derived from go, a cow, and tra to 
protect, and means that which protects the cow, such as 
pasturage; Udak is water or reservoir of water, such as a 
tank or well; Kulya may be derived from Kula to cultivate, 
and means a field or cultivated land; Pinda meana food. We 
may take the words Sagotra and Samanodaka to mean all 
members of the family, holding in common the pasturage 
and the reservoirs of water used for domestic or agricul¬ 
tural purposes; the word Sakulya to signify those members 
who jointly carried on cultivation; and the word Sapinda to q Sastri's 
comprise those who lived in common mess. When a family interpre- 
increased in the number of members, they separated in tation of 
mess first, but still continued to hold in common their 
Kulya or property, consisting mainly of land, by jointly and Sagotra 
carrying on cultivation and dividing the produce according lends some 
to their shares; and when this was felt to be inconvenient, support to 
they divided the family land, continuing, however, to use JjJje.view' 
and occupy joint gotra or the land reserved for grazing the held'bv 



142 


ANCIENT LAW 


The 

undivided 
state of 
property in 
ancient time 
account for 
the extreme 
complexity 
and diffi¬ 
culty of 
alienation. 

(B. h. 

July, 49.) 


Different 
kinds of 
contrivances 
by which the 
ancient 
trammels of 
property 
rights were 
more or less 
successfully 
relaxed. 


(C. U. 
July, 49, 
Jan., 28.) 


Ancient difficulties of alienation 

As in ancient societies property does not belong 
to individuals but to groups of men, the contracts 
and conveyances, known to ancient law, are con¬ 
tracts and conveyances, to which not single indivi¬ 
duals but groups of men are parties. Hence they 
are in the highest degree ceremonious—they require 
a variety of symbolical acts and words intended to 
impress the business on the memory of all who 
take part in it, and not an iota of these ceremonies 
can be safely left out; and they demand the presence 
of an inordinate number of witnesses. Sometimes, 
the patrimony of the family is absolutely inalienable, 
and still oftener their alienations, though theoreti¬ 
cally permitted, are virtually impracticable from the 
necessity of having the consent of a large number 
of persons to the transfer. 

These difficulties of alienations begin to make 
themselves felt as soon as society has acquired even 
a slight degree of activity, and the expedients by 
which advancing communities try to overcome them 
form the staple of the history of property. 


cattle, and the udak, or reservoirs of water, which remained 
common to the agnatic relations. 

The aggregation of men of different castes in the same 
society does not seem to be fatal to the hypothesis of a 
common descent as the Mahabharat and some of the Purans 
categorically assert that, at first, there was no distinction of 
castes but these have subsequently arisen out of difference 
of character and occupation. 
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Expedients for facilitating alienation 
I. Classification of Property 
(i) Into two classes 

The first expedient which suggests itself to a i. Division 

of property 

great number of societies is the division of property into two 
into two classes, one which ranks higher than the o^^ch 0 ” 6 
other. The inferior kind of property is relieved from 
the fetters which antiquity imposed on the alienation the other, 
of the superior form of property. Subsequently the 
convenience of the rules governing the transfer and 
descent of the lower order of property becomes 
generally recognised and gradually extended to the 
higher class. 

The objects of enjoyment honoured above the rest 
were the form of property known first and earliest 
to each community. The articles not enumerated 
among the favoured objects were those which were 
either unknown or little prized at the time when the 
catalogue of superior property was settled. 

Illustration 

Res Mancipi and Res Nec Mancipi 


The distinction between Res Mancipi and Res nec 
Mancipi is the type of class of distinctions to which 
civilisation is much indebted , distinctions which run 
through the whole mass of commodities, placing a 
few of them in a class by themselves, and relegating 
the others to a lower category. Obstacles to free 
circulation of objects of use and enjoyment hamper 
the progress of a society as soon as it acquires a 
slight degree of activity. The expedient of the dis- 


Explain and 
discuss this 
statement. 

(C. U. 

July, 48, 
June, 47, 
July 45.) 


The history 
of Roman 
property 



144 


ANCIENT LAW 


Law is, in 
fact , the 
history of 
the assimila¬ 
tion of Res 
Mancipi 
to Res Nec 
Mancipi. 
Explain and 
comment. 

(C. U. 

July, SO, 
Jan., 36, 
Jan., 25.) 


Why the 
list of Res 
Mancipi was 
irrevocably 
closed :— 


i. The stub¬ 
bornness 
with which 
Ancient law 
adheres to 
its classi¬ 
fication. 


tinction between Res Mancipi and Res Nec Mancipi 
gradually released Roman society from the trammels 
of the cumbrous solemnities by which property was 
tied up in ancient days by communicating the plasti¬ 
city of the less dignified class of objects to the classes 
which stood conventionally higher. The history of 
Roman Property Law is, in fact, the history of the 
assimilation of Res Mancipi to Res Nec Mancipi. 

The Res Mancipi of the old Roman Law included 
land, slaves, and beasts of burden, such as horses and 
oxen, the commodities of first consequence to a 
primitive people. The ceremony by which they were 
conveyed was called Mancipimn or mancipation and 
they were called Res Mancipi or “things which 
required a Mancipation/ 1 Every thing else was 
included among Res Nec Mancipi or things which 
did not require a Mancipation. They were little 
prized at first and hence no elaborate ceremony was 
deemed necessary for their conveyance and tradition, 
or simple delivery, was sufficient. Even when the 
value and importance of the inferior class of things 
were discovered they were not successively included 
in the superior class of property. 

One reason for the irrevocable closing of Res 
Mancipi is the stubbornness with which Ancient Law 
adheres to its classification. It is a characteristic both 
of uneducated minds and of early societies that they 
cannot dissociate a general term from the special 
examples of it with which they are familiar ; and 
hence it was that the name given to the objects of 
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property, first and best known to them, was not ex¬ 
tended to other equally valuable objects. The second Courts 

and lawyers 

reason is that Courts and lawyers became at last alive grew unwill*. 

, . . - , , . - ing to fetter 

to the inconvenience of the embarassmg formalities the newer 

required for the transfer of the superior kind of pro- o^property 

perty and grew unwilling to fetter the newer descrip- with embar¬ 
rassing 

tions of property with the technical trammels which formalities, 
characterized the infancy of law. The intensity of the 
inconvenience can be fully understood when we 
remember that an ancient conveyance was not written 
but acted, and the least defect in the performance of 
ceremony would vitiate the transfer of so common an 
article of use, as an ox. 

As the list of the Res Mancipi was irrevocably Gradually, 

closed, while that of the Res Nec Mancipi was con- inferiority 0 

tinually swelled by the addition of articles which an 

advancing civilisation added to man’s use or enjoy- alive to the 
i . . . . . i i , ’ manifold ad- 

ment, the sense of inferiority in the latter gradually vantages of 

wore off, and men began to observe the manifold mode*™? 1 * 

advantages of the simple formality which accom- 

panied their transfer over the more intricate and more Mancipi. 

venerable ceremonial. Two of the agents of legal 

amelioration, Fictions and Equity, were assiduously 

employed by the Roman Lawyers to give the practical 

effects of Mancipation to a Tradition in the case of 

Res Mancipi* The change in this direction culmi- 


* The Praetors secured immediate and practical enjoy¬ 
ment of the Res Mancipi transferred by Tradition, or deli¬ 
very, but it was only after a certain period that the trans¬ 
feree became the full legal owner under Roman Civil low by 
the principle of Usucapion, dealt with below. 
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natcd with the reform of Justinian who abolished all 

Assimilation distinctions between Res Mancipi and Res Nec 
of Res 

Mancipi to Mancipi and Tradition or delivery became the one 
Matuipi K reat conveyance known to the law, and the assimila¬ 
tion of Res Mancipi to Res Nec Mancipi was com¬ 
pleted. 

The view that Tradition which belongs to the so 
called Law of Nature is more ancient than Mancipa¬ 
tion exactly reverses the truth. Tradition was classed 
by the Roman lawyers as a natural mode of acquisi¬ 
tion only because it was generally practised among 
the Italian tribes, and was a process which attained 


ii. Division 
of property 
into ances¬ 
tral and 
self- 

acquired. 


its object by the simplest mechanism. 

(ii) Classification according to origin 

In India, and among the old Germanic people, 
alienations without the consent of the male children 
were forbidden, and primitive law of the Sclavonians 
even prohibited them altogether. It is evident that 
such impediments as these cannot be overcome by 
distinction between kinds of property inasmuch as 
the difficulty extends to commodities of all sorts. 


Ancient Law sought to remove this difficulty by 
classifying property not according to its nature but 
according to its origin. Hindu law, for instance, 
divided property into ancestral and acquired, the 
latter of which could be transferred at pleasure. The 
German Law recognised this distinction. The 
Roman Law also made a similar distinction in the 


case of property acquired by sons in military service, 
and, later on, by sons in civil service too. 
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(in) Classification according to subject-matter 

Classification of property into movable and 
immovable, the only natural classification of property, 
which corresponds with an essential difference in the 
subject-matter, was developed last of all. This is the 
distinction which Roman law finally adopted. With 
the consolidation of feudalism in the Middle Ages 
this was the only distinction left standing of all those 
which had been known in the western world. 

II. The principle of Usucapion 

The next expedient for doing away with the 
fetters of alienation was the introduction of the 
principle of Usucaption which has descended to 
modern jurisprudence under the name of Prescription. 
It was a rule of the oldest Roman law that commo¬ 
dities which had been uninterruptedly possessed for 
a certain period—one or two years according to the 
nature of the commodities—become the property of 
the possessor. It was a most useful security against 
the mischiefs of a too cumbrous system of conveyance. 
In order to have the benefit of Usucaption , it was 
necessary that the adverse possession should have 
begun in good faith, that is, with the belief on the 
part of the possessor that he was lawfully acquiring 
the property, and it was further required that the 
commodity should have been transferred by some 
mode of alienation which, however unequal to con¬ 
ferring complete title in the particular case, was, 
at least, recognised by law. In the case, therefore, 
of a Mancipation, however slovenly the performance 


iii. Division 
into move- 
able ami 
immoveable. 

Trace the 
historical 
development 
of the classi¬ 
fication of 
property 
into mov¬ 
ables and 
immovables . 

(C. U. 

Dec., 41.) 

'Jljc con¬ 
ception of 
usucapion 
and the 
special 
importance 
of it in 
connection 

with the law 
of property . 
Explain. 

(C. U. 

Jati., 31.) 
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If posses¬ 
sion hail 
begun in 
good faith, 
and by 
means of a 
conveyance 
known to 
the- law, the 
lapse of a 
short time 
cured the 
defect in the 
conveyance 
and made 
the posses¬ 
sor the legal 
owner. 


Slow recog¬ 
nition of 
prescription 
in modern 
law is due 
to :— 

i. Influence 
of canon 
law. 


ii. Influence 
of the 
scholastic 
jurists of 
the realist 
sect. 


might have been, yet if it had been carried so far 
as to involve a Tradition or delivery, the vice of the 
title would be cured by Usucapion in two years in 
the case of movable property. 

By the time of Justinian, when Mancipation 
ceased to be the Roman conveyance, there was no 
further necessity for the contrivance of Usucapion. 
Usucapion , with its period of time considerably 
lengthened, then became Prescription , which has at 
length been adopted by nearly all systems of modern 
law. 


Slow recognition of Prescription 

The principle of Prescription had been very reluctantly 
and slowly adopted by modern systems of law. This tardi¬ 
ness is due to the influence of the Canon Law. The ecclesias¬ 
tical customs, out of which the Canon Law grew, concerned 
as they were with sacred or quasi-saered interests, very 
naturally regarded the privileges which they conferred as 
incapable of being lost through disuse however prolonged; 
and, in accordance with this view, Canon Law was distingui¬ 
shed by a marked leaning against Prescription. As the 
Canon Law bad a peculiar influence on secular law, it com¬ 
municated its disrelish for Prescription to the latter as well. 
This ecclesiastical influence was further strengthened by the 
doctrine of the scholastic jurists of the realiest sect, who 
taught that v a right, how long so ever neglected, was in¬ 
destructible. The remains of this state of feeling still 
exist. The speculative basis of description is still hotly 
disputed, and it is still a point of the greatest interest 
whether a person who has been out of possession for a 
series of years is deprived of his ownership as a penalty 
for his negligence, or loses it through the summary inter- 
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position of the law in its desire to have finis lilium —an end 
of litigation. 

III. Cessio in Jure 

The last expedient is Cessio in Jure or giving 

lip in law. It was a collusive suit in a Court of 

law for the recovery of property sought to be coil- cessio in 

veyed. The would-be alienee, as plaintiff, brought ^fictitious* 

the fictitious suit claiming the property as against surrender 

in Court. 

the would-be alienor, as defendant, with the ordinary 
forms of a litigation. The defendant made default 
i.e., did not appear in Court to contest the claim ; 
and the property was consequently decreed to the 
plaintiff. 

A similar contrivance, in English law, was the 
Fines and Recoveries which did so much to undo the 
harshest trammels of feudal land-law. 


Property and Possession 


The importance of the distinction between Pro¬ 
perty and Possession is to be attributed to the in¬ 
fluence of Courts of law and of their procedure upon 
property. 


The distinction between Property and possession 
is the same thing as the distinction between the legal 
right to act upon a thing and the physical power to 
do so. A proprietor has a legal right to possess— 
he may or may not have actual possession. A 
possessor has actual possession, but he may or may 
not have any legal right to it. 


Analyse the 
legal con¬ 
cepts of 
possession 
and 

property . 

(C. U. 

Nov., 30, 
Jan., 21.) 
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Roman legal 
Possession 
is physical 
contact or 
such contact 
re sum able 
at pleasure 
coupled 
with the 
intention 
to hold the 
thing as 
one's own. 


The word Possession, as appears from its etymo¬ 
logy, originally denoted physical contact or physical 
contact resumble at pleasure ; but when it was used 
by the Roman lawyers, without any qualifying 
epithet, it signified not merely actual or resumable 
control, but such control coupled with the intention 
to hold the thing as one's own. Without such inten¬ 
tion, control over an object may amount to Detentio 


Explain the or physical detention, but not Possessto or legal 
distinction . , T . , 

made by possession. But m other legal systems, such a dental 

Jurists °f ^ ie of any one other than the possessor him - 

between two se if j s not a necessary element of legal possession. 
grades of 

possession. Some power over the object possessed coupled with 


(C. U. some amount of will to avail oneself of that power 

Jan., 29.) . 

is sufficient. 


What is 
meant by 
possession 
and how 
does it 
differ from 
detention t 

Is this 
distinction 
recognised 
in English 
Lawf 

(C. U. 

July, 26.) 


Every law gives protection to possession. A 
possessor, rightful or wrongful, has a right to 
possession till another can establish a better legal 
right to it. Roman law granted this protection only 
to such possession as was recognised by it as possessio . 
Such possession alone was protected by the Interdicts, 
irrespective of the justice or injustice of its origin, 
against any one from whom it had not been acquired. 
Thus, even a wrongful taker has possession which 
would be protected by Roman law against a stranger, 
i.e., against any person other than the legal owner. 
But where the intention to dispose of the object is 
limited by the distinct recognition of the outstanding 
right of another it is mere detentio and not legal 
possession under Roman law, and hence would not 
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be protected by the Interdicts. Thus a borrower or 
a carrier could not demand protection by the Inter' 
diets. 


This view of the grounds of the distinction drawn 
by the Roman lawyers between the possession which 
would be and that which would not be protected by 
the Interdicts is associated w T ith the great name of 
Sa vigny. 

Equitable Ownership 

Legal tribunals have also powerfully assisted to The 
„ „ . r . . , , influence of 

shape and modify conception of proprietary right by Equity on 

means of the distinction between law and Equity. Ownership . 

(C. U. 

Equitable property of Roman law was property j an ., 20.) 
exclusively protected by remedies which had their 
source in the Edict of the Prcetor. Equitable pro¬ 
perty in England is similarly property held under 
the jurisdiction of the Court of Chancery. 

Both Roman and English Equity, by means of 
distinction in procedure, were able to preserve new 

forms of property in a sort of provisional existence Bonitarian 
.. . . ., . ' .or equitable 

until the time should come when they were recognis- ownership 

ed by the whole law. In Roman law, if a Res Mancipi ^ 

was delivered to a buyer with Mancipation, the legal or 

ownership still remained with the seller till the period ownership. 

of Usucapion had run out, but even before the title u * 

June, 47«) 

of the buyer was perfected by Usucapion the Praetor 
refused to allow the owner to exercise his rights of 


ownership, but permitted the possessor to do so. 
Hence, in effect, he rendered such possession a kind 
of ownership, a Bonitarian or Equitable ownership 
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as opposed to Quiritarian or legal ownership. Simi¬ 
larly he, in time, recognised an ownership in the 
Mortgagee, who had at first been a mere bailee or 
depository, and in the Emphyteuta o» tenant of land 
which was subject to a fixed perpetual rent. Follow¬ 
ing a parallel line of progress the English Court of 
Chancery created a special proprietorship for the mort¬ 
gagor, for the Cestui que Trust, for the Married 
woman who had the advantage of a particular kind 
of settlement and for the Purchaser who had not yet 
acquired a complete legal ownership. All these are 
examples in which forms of proprietary right, dis¬ 
tinctly new, were recognised and preserved by Equity. 
But indirectly property has been affected in a thousand 
ways by Equity. 

Origin of Feudal conception of 
Double Ownership 

The leading characteristic of the Feudal coneep- 


Maine's 
theory con¬ 
cerning the 
origin of 
Feudal 
ownership 
in t he 
Middle 
Ages . 

(C. U. 00.) 


tion is its recognition of a double proprietorship, the 
superior ownership of the lord of the fief co-existing 
with the inferior property or estate of the tenant. 
Now this duplication of proprietary right was, it is 
said, derived by the barbarians from the Roman dis¬ 
tinction of rights over property into Quiritarian or 
legal and Bonitarian or equitable. But we should 


remember that the distinction between legal and 


equitable property is a subtlety little likely to be 


The Emphy - appreciated by barbarians, and, moreover, it can 
teusis marks cparpplv hp rmdprstnnd rmlesa rvf law arp rati. 


teusis marks scarcely be understood unless Courts of law are con- 
a stage in 

the history templated to be in regular operation. But the 
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strongest reason against this theory is the existence i( l eas , 

winch led 

in Roman law of a form of property, a creation of ultimately 

Equity, it is true, which supplies a much simpler Feudalism. 

explanation of the double ownership of Feudalism. 

This was the Emphyteusis which marks a stage in the 

•history of ideas which led ultimately to Feudalism. 

Emphyteusis was a perpetual lease of land to a Define and 

free tenant at a fixed annual rent ( vectigal) and under ^aiy the 

certain conditions. The land so held was agri vccti- waning 

of Em - 

gaits• Such leases were, at first, granted by the phylcusis. 

Municipalities, but were, afterwards, extensively h. 

Jan., 21, 

imitated by individual proprietors. Such occupiers July, 25.) 
of land were treated by the Praetors as true proprie¬ 
tors, and the Praetors protected them from disturb¬ 
ance by the grantor of their leases so long as quit- 
rent was punctually paid. But at the same time it 
must not be supposed that the ownership of the 
grantor of the lease was either extinct or dormant. 

It was kept alive by a power of re-entry on non¬ 
payment of the rent, a right of pre-emption in case 
of sale, and a certain control over the mode of culti- 

Emphytcu- 

vation. We have, therefore, in the Emphyteusis a sis was 
striking example of the double ownership which thc^ticeof 


characterized feudal property. 


Barbarians 
owing to the 

The Emphyteusis was brought prominently to the fact that the 
. Roman 

notice of the Barbarian invaders owing to the fact military 

that veteran soldiers of the Roman army held strips hel?l\ands 

of land, the agri limitrophy (marshy fields), on the ^^ a e n 

frontier of the Empire on this system, the only dif- frontiers 
. ........ , on that 

ference being that instead of paying rent to the system. 
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Some of the 
features of 
feuadalisrn 
were bor¬ 
rowed from 
the Roman 
relation of 
Patron and 
Freedman. 


Roman State they held themselves ready to be called 
out for military service whenever the condition of 
the frontier required it. It seems impossible to doubt 
that this was the precedent copied by the barbarian 
monarchs who founded feudalism as the aforesaid 
system had been within their view for some hundred 
years. 

Though the idea of feudal tenures was derived 
from Emphyteusis, its other features, such as the 
duty of respect and gratitude to the feudal superior, 
the obligation to assist in endowing his daughter and 
equipping his son, the liability to his guardianship in 
minority, and many other similar incidents of tenure, 
were literally borrowed from the relations of Patron 
and Freedman under Roman law, that is, of quondum- 
master and quondum-slave. 



CHAPTER IX 

THE EARLY HISTORY OF CONTRACT 
Contract in modem law 

The society of our day is mainly distinguished 
from that of the preceding generations by the large¬ 
ness of the sphere which is occupied in it by Contract. 
In innumerable eases where old law fixed a mail's 
social position irreversibly at his birth, modern law 
allows him to create it for himself by contract. 
Imperative law has abandoned the largest part of the 
field which it once occupied and lias left men to 
settle rules of conduct for themselves with a liberty 
never allowed to them till recently. The tendency of 
the modern world is to enlarge the province of 
Contract and to curtail that of Imperative Law, except 
so far as law is necessary to enforce the performance 
of Contract.* 

Primitive Society and Contract 

The constitution of primitive society was such 
as to leave the very smallest room for Contract. Its 
unit was Family and not an individual, and so the 
individual created for himself few or no rights and 
few or no duties. The members of the same family 
were wholly incapable of contracting with each other, 
and the family was entitled to disregard the engage- 


* We are now witnessing a reaction against this doctrine 
of political individualism which prevailed in the 18th and 
the greater part of the 19th century. Vide page 90 ante. 

11 


Support or 
criticise this 
statement. 

(C. U. 

June, 22.) 


The 

tendency of 
the modern 
world is to 
enlarge the 
sphere of 
Contract. 


Primitive 
society left 
the very 
smallest 
room for 
Contract. 
What little 
Contract it 
had was 
encumbered 
by formali¬ 
ties and it 
is these 
formalities 
which were 
the essence 
of the Con¬ 
tract. 
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* * 

* 

The gradual 
changes 
through 
which 

modern con¬ 
ception of 
Contract 
has emerged 
out of the 
ceremonial 
Contract of 
ancient 
times. 

■'1C, U. 

July, 49, 
June, 47 
Dec, 42, 

July, 37.) 


Explain 
with illus¬ 
tration. 

(B. L. 
Jan., 22). 


1st stage 


Explain, 
illustrate 
and discuss. 

(C. V. 

Jan., 46, 
Jan., 30, 
June, 23). 

2nd stage 

3rd stage 


ments by which any one of the subordinate members 
had attempted to bind it. Family, it is true, might 
contract with family, chieftain with chieftain, but the 
transaction was one of the same nature, and encum¬ 
bered by as many formalities as the alienation of 
property, and the disregard of one iota of the per¬ 
formance was fatal to the obligation. 

Development of Contract 
Though primitive society was not entirely desti¬ 
tute of the conception of Contract, the conception 
was, at first, only rudimentary. At that stage there 
was nothing like the interposition of law to compel 
the performance of a promise, the essence of a modern 
Contract. That which the law armed with its 
sanctions at first 7 vas not a promise hut a promise 
accompanied with a solemn ceremonial. Not only 
were the formalities of equal importance with the 
promise itself, but they were, if anything, of greater 
importance. No pledge was enforced by law if a 
single form were omitted or displaced, but on the 
other hand, if the forms could be shown to have been 
accurately proceeded with, it was of no avail to plead 
that the promise had been made under duress or 
deception. The positive duty resulting from one 
man's reliance on the word of another is among the 
slowest conquests of advancing civilisation . The 
transformation of the old conception of contract into 
the modern one is plainly seen in the history of juris¬ 
prudence. First, one or two steps in the ceremonial 
are dispensed with ; then, the others are simplified 
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or permitted to be neglected on certain conditions ; 
lastly, a few specific contracts are separated from 4tll stage 
the rest and allowed to be entered into without form, 
the selected contracts being those on which the 
activity and energy of social intercourse depend. 

Slowly, but most distinctly, the mental engagement 
isolates itself amid the technicalities, and gradually 
becomes the principal ingredient on which the interest 
of the jurist is concentrated. This mental engage¬ 
ment expressed by external acts—the promise—the 
Romans called a Pact or Convention. When the Con¬ 
vention has once been conceived as the nucleus of a 
Contract, it soon becomes the tendency of advancing 
jurisprudence to break away the external shell of 
form and ceremony. Forms are thenceforward only ^ as t stage 
retained so far as they are guarantees of authenticity, 
and securities for caution and deliberation. The idea 
of a Contract is now fully developed, or, to employ 
the Roman phrase, Contracts are absorbed in Pacts. 


Maine’s theory of the derivation of 
Contract from Conveyance 

At the commencement of the legal history of 
Rome, we find that the term Nexum was used to 
signify a Contract, and the parties to the contract 
were said to be Next. But Nexum according to an 
old Latin definition is “every transaction with the 
copper and the balance.” Mancipation, the ancient 
solemnity by which the right of ownership in the 
highest form of Roman property was transferred 
from one person to another, was also a transaction 


The impor¬ 
tance of 
nexum in 
the develop¬ 
ment of the 
law of 
Contract. 

Explain. 

(C. U. 

July, 50, 
Jan., 50, 
July, 49, 
July, 31.) 

The 

historical 
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Contracts 
and Con ve¬ 
yance s. 

(B. L. 

Jail., 47, 
Jan., 36, 
July, 33). 

Analyse the 
conception 
of a convey¬ 
ance and 
of a con¬ 
tract. Is 
there any 
correlation 
between the 
two ? 

(C. V. 

Jan., 42). 


Maine’s 
theory is 
that Con¬ 
tract arose 
out of Con¬ 
veyance, 
of which it 
was in its 
inception 
only an 
incomplete 
form. 


with the copper and the balance. Thus Nexum which 
stood for Contract also included Mancipation or con¬ 
veyance. Hence arises a difficulty. Our ideas of 
Contracts and Conveyances are not only distinct but 
actually opposed to each other. A conveyance trans¬ 
fers proprietary rights and thus creates a right in 
rem, or a right available against all the world, 
whereas a Contract creates an obligation between the 
parties to it—a right in personam or a right available 
against a single individual or group, the promisor. 
How can two terms which are so much opposed to 
each other as Contract and Conveyance be included 
under the same general term Nexum? 

The answer is that at first Nexum was the 
name of the solemn ceremonial with the copper and 
the balance, and its earliest use was to give proper 
solemnity to the alienation of property, and it is 
likely that a very slight perversion of the Nexum 
from its original functions first gave rise to its 
employment in Contracts, and the very slightness of 
the change long prevented its being appreciated or 
noticed. 

Illustration 

There is some, but not violent, conjecture in the follow¬ 
ing delineation of the process. Let us conceive a sale for 
ready money as the normal type of the Nexum. The seller 
brought the property which he intended to dispose of—a 
slave, for example—the purchaser attended with the uncoin¬ 
ed copper money of Ancient Rome, and the Libripens pre¬ 
sented himself with a pair of scales. The slave with certain 
fixed formalities was handed over to the purchaser and the 
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copper weighed by the Libnpens passed to the seller as 
price. The moment the transaction was completed the 
nexum was at an end. But now let us move a step onward. 
Suppose the slave is transferred, but the money is not paid. 
In that case, the nexum is finished so far as the seller is 
concerned, and when he has once handed over his property, 
he is no longer nexus; but in regard to the purchaser, the 
nexum continues. The transaction, as to his part of it, is 
incomplete, atid he is still considered to be a nexus , i.e., 
<x party to the nexum. It follows, therefore, that the same 
term described the conveyance, by which the right of pro¬ 
perty was transmitted, and the personal obligation of the 
debtor for the unpaid purchase-money. We may still go 
forward and suppose that neither the slave is handed over 
nor the price paid. Here as regards both the vendor and 
the vendee the nuxum continues, and we are brought to an 
Executory Contract of Sale.* 


By the time when the distinction between the 
two transactions Contract and Conveyance, which 
were both effected and denoted by Nexum, become 
clearly perceptible to the Roman people, the associa¬ 
tion between Nexum and Contract had become so 
constant that a special term, Mencipium or manci¬ 
pation, had to be used to denote the transaction with 
the copper and the balance when used for the Con¬ 
veyance of property, while the old term Nexum still 
designated the same ceremony when used for the 
special purpose of solemnising a Contract. 

* An executed contract is one which has been wholly 
performed by one of the parties but remains to be per¬ 
formed by the other party; a Contract is said to be executory 
so long as something remains to be done under it by both 
the parties. 


Nexum, by 
which both 
a Contract 
and a Con¬ 
veyance 
were alike 
effected, 
came in¬ 
sensibly to 
denote only 
a Contract 
and a 

special term 
mancipium 
came in 
vogue to 
denote 
Conveyance. 

(C. U. 

Jan., 50). 
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Austinian 
analysis of 
Contract. 

Roman 
Contract 
is a Pact 
plus an 
Obligation . 

(C. U. 

Jan., 09.) 

State the 
principal 
points of 
difference 
between the 
ancient and 
the modern 
law of 
Contract. 

(C. U. 

Jan., 27.) 

Write a 
short note 
on nude 
pact. 

(C. U. 

Tan., 25). 


Vinculum 

juris. 

(C. U. 
Jan., 48). 


Comment 
on this 


Roman analysis of Contract 

Bentham and Austin have laid down that the 
two essentials of a Contract are these :— first, a signi¬ 
fication by the promising party of his intention to 
do the acts or observe the forbearances which he pro¬ 
mises to do or to observe. Secondly, a signification 
by the promisee that he expects the promising party 
to fulfil the proffered promise. This is virtually 
identical with the doctrine of Roman lawyers, but 
in their view the result of this signification was not 
a Contract but a Convention or Pact . A Pact was 
the utmost product of the engagements of individuals 
agreeing among themselves, and it distinctly fell 
short of a Contract. Whether it ultimately became 
a Contract depended on the question whether the 
law annexed an Obligation to it. A Contract was 
a Pact (or Convention ) plus an Obligation. So long 
as the Pact remained unclothed with the Obligation 
it was called nude or naked. 

Now, what is an Obligation? The obligation is 
the vinculum juris, the bond or chain with which the 
law joins together persons, or groups of persons, in 
consequence of some voluntary acts. It is the law 
which annexes the obligation —the Pact does not 
draw it to itself in consequence of any moral 
necessity. The circumstances under which the law 
annexed the obligation, and thus converted a Pact 
into a Contract, have varied from time to time and 
their nature marks the various stages in the history 
of Contract. In the developed Roman law the convene 



EARLY HISTORY OF CONTRACT 


161 


lion, as it was completed, was, in almost all cases, dictum 
at once crowned with the Obligation and so became a ^ ^ tne - 
Contract. The intermediate stage, in which some- Nov., 30). 
thing more than an agreement was required to attract 
the Obligation, is synchronous with the period at 
which the Roman classification of Contracts into four 
sorts —the Verbal, the Literal, the Real, and the 
Consensual —had come into use. Each class of these 
contracts was in fact named from certain formalities 
which were required over and above the mere agree¬ 
ment of the contracting parties. 

Development of Roman Contract 

First stage * ** 

We have already seen that in the beginning a Historical 
Roman Contract and a Conveyance are blended in 
the Nexum, and the formalities which accompany ^contract. 

the agreement are even more important than the (C. U. 

1 )ec 42 

agreement itself—it is the solemn ceremony which 37J 
raises *the agreement to a legally enforceable Contract. 

When Contracts are severed from Conveyances, 
of which they were in their inception only an in¬ 
complete form, the first stage in their history is 
accomplished, but still they are far enough from that 
epoch of their development when the promise of the 
contractor has higher sacredness than the formalities 
with which it is coupled. 

Second stage 

The next stage is reached when one or two steps In the 
in the ceremonial are dispensed with, and the agree- Yracfafom 
ment becomes a Contract on compliance with a simpli- of words 
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gone 
through 
before the 
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juris was 
attached 
to it. 


Iti the 
Literal 
Contract 


tied ceremonial. Such a Contract was the Verbal 
Contract, the eldest known descendant of the private 
Ncxum. Several species of it were anciently in use, 
but the most important of all was the Stipulatio , 
effected by means of a Stipulation, that is, a Question 
and Answer. This question and answer was the 
additional ingredient which annexed the obligation 
to the agreement. The Stipulatio was unquestionably 
the Nexum in a simplified form. 

With us a verbal promise is, generally speaking, 
to be gathered exclusively from the words of the 
'"promisor. In old Roman law another step was abso¬ 
lutely required ; it was necessary for the promise, 
after the agreement had been made, to put all the 
terms of the contract into the form of a question, 
and for the promisor to answer it. “Do you promise 
to give me such a commodity, at such and .such a 
place, on such and such a day?” “I do promise/* 
It was of this interrogation and of assent to it, that 
proof had to be given at the trial —not of the promise, 
which was not in itself binding. 

This obligation to put the question interrogatively pre¬ 
vented the attention, by effectively breaking the tenor of 
the conversation from gliding over dangerous points, and 
afforded an opportunity to the promisor to withdraw from 
nti improvident undertaking. 

Third stage 

We come down another step in the history of 
Contract-law when all formalities are dispensed with 
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on certain conditions. From Stipulatio we pass on 
to Literal Contract and thence to Real Contract. 

In the Literal Contract, the condition, on the 
fulfilment of which an obligation was superinduced 
on the Convention, was an entry of the sum due 
on the debit side of the creditor’s ledger. The 
explanation of this Contract is furnished by the old 
Roman habit of systematically and regularly keeping 
accounts. 

The Real Contract stands next in historical 
succession. Whenever any agreement had for its 
object the delivery of a specific thing, the Obliga¬ 
tion was drawn down as soon as the delivery had 
actually taken place. We have seen that in primi¬ 
tive times when a contracting party had neglected 
to clothe his agreement in a stipulation, nothing done 
in pursuance of the agreement was recognised by law. 
But in the Real Contract, performance on one side 
is allowed to impose a legal duty on the other— 
evidently on ethical grounds. Thus for the first time 
moral consideration appears as an ingredient in 
Contract-law. 

Fourth stage 

We come to the next stage when, in the case 
of certain specified contracts, all formalities and all 
conditions are dispensed with, and it is the mutual 
assent of the parties that at once annexes the obliga¬ 
tion to the Contract. The selected contracts were 
at first the commonest eontracs of daily social life, 
viz., of buying and selling or Emtio Venditio, of 


a written 
entry in a 
ledger or 
table-book 
had the 
effect of 
clothing the 
Convention 
with the 
Obligation, 
and the 
mhiic result 
followed in 
the ease of 
the Real 
Contract, 
from the 
delivery 
of the Rea 
or Thing 
which was 
the subject 
of preli¬ 
minary 
engage¬ 
ment. 

Write a 
short note 
on Real 
Contract. 

(C. V. 

Jan., 25). 


In the 
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at first the 
four con¬ 
tracts of 
daily social 
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tions were 
dispensed 
with and it 
was the 
mutual 
assent of 
the parties 
that: at once 
annexed the 
Obligation 
to the 
Contract. 

Examine 
the impor¬ 
tance of the 
Roman 
Consensual 
Contracts in 
the history 
of Con- 
tract-law. 

(C. U. 

Jan., 32). 


Explain 

Consensual 

Contracts. 

Why were 
they called 
Juris 

Gentium? 

How were 
they related 
to Jus 
Naturalc ? 

(C. U. 

July, 46, 
July, 13.) 


Consensual 
Contracts 
ultimately 
came to be 
regarded as 
Contracts 
approved of 
by Nature. 


letting and hiring or Locatio Conductio, of alliances 
between men for business, i.e., partnership or 
Societas, of delegation of business from one man to 
another, i.e., agency or Man datum . These are the 

four Consensual Contracts of Roman law. 

The commerce of the Roman had given them abundant 
opportunities of observing that the contracts above referred 
to tended everywhere to become consensual, or obligatory 
on the mere signification of mutual assent. Hence following 
their usual practice, they distinguished these Contracts as 
Contracts Juris Gentium, hater on when the Roman began 
to identify Jus Gentium with the Jus Naturalc the very fact 
that the Consensual Contracts had been classed in tlie Jus 
Gentium drew with it the inference that they were the type 
of agreement most congenial to the natural state, and lienee 
arose the erroneous belief that the younger the civilisation 
the simpler must be its forms of contract. But, as a matter 
of fact, Consensual Contracts were the latest born into the 
Roman system. 

The Consensual Contracts were extremely limited 
in number. But it cannot be doubted that they con¬ 
stituted the stage in the history of Contract law 
from which all modern conceptions of Contract took 
their start. Mental attitude of the parties now be¬ 
came the essence of the Contract—forms were 
entirely eliminated and external acts were only taken 
into consideration as evidence of the mental agree¬ 
ment. Moreover, belonging as they did to the Jus 
Gentinum, they came to be regarded as Contracts 
approved of by Nature. 
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Last stage 

The theory of natural law led the Paetors to look 
on Pacts or Conventions, of which the Consensual 
Contracts were only particular instances, with special 
favour. Though they still declined to permit a .suit 
to be launched which was not based on a legally valid 
Contract, they allowed a mere Pact to be the basis of 
a plea, or defence. Thus though no body could sue 
upon an agreement which he had not taken the pre¬ 
caution to mature into a Contract by complying with 
the proper forms, nevertheless a claim arising out 
of a valid Contract could be rebutted by proving a 
counter agreement which had never got beyond the 
state of a simple convention. When the Praetors had 
proceeded thus far, it was inevitable that they should 
proceed farther. 

The revolution of the ancient law of Contract was 
consummated when the Praetor of some one year 
announced in his Edict that he would grant equitable 
actions upon Pacts which had never been matured at 
all into Contracts, provided only that the Pacts in 
question had been founded on a consideration or 
causa . These pacts, though they were now legally 
enforced, continued to be termed Praetorian Pads, 
but it should be noted that a mere Pact for which 
there was no consideration continued nude, i.e 
though it could be pleaded in defence, no action 
could lie on it. In order to base a suit on it, it would 
be necessary to convert it by a stipulation into a 


A pact is 
looked upox? 
as a natural 
obligation. 
Hence it is 
allowed to 
be the basis- 
of a plea, 
though not. 
of a suit. 


Praetorian 
Pacts . 


All agree¬ 
ments, based 
on a causa 
or considera¬ 
tion, are 
enforced in 
Equity. 
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to 
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tion 

to 
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to 

iv. Real 
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to 

v. Consen¬ 
sual 

contracts 


to 

vi. Praeto¬ 
rian Pacts. 


Verbal Contract. The revolution in the ancient con¬ 
ception of a Contract is now complete.* 

V^JRecapitulation 

We begin with the Nexum , in which a contract and a 
conveyance are blended and in which the formalities which 
accompany an agreement are even more important than the 
agreement itself. From the Nexum we pass to the Stipula¬ 
tion, which is a simplified form of the older ceremonial. 
The Literal Contract comes next, and here all formalities 
are waived, if proof of the agreement can be supplied from 
the rigid observances of a Roman household. In the Real 
Contract a moral duty is for the first time recognised, 
and persons who have joined or acquiesced in the partial 
performance of an engagement, are forbidden to repudiate 
it on account of defects in form. Lastly, the Ccmsensual 
Contracts emerge, in which the mental attitude of the 
contractors is solely regarded, and external circumstances 
have no title to notice except as evidence of the inward 
undertaking. Then came the part played by the theory of 
natural law which led the Prmtors to begin by allowing a 
mere Pact to be the basis of a plea or defence, though not 
of an action or suit, and to end by consummating the revo¬ 
lution of ancient law of Contract by granting equitable 
actions upon mere Pacts which were founded on a consi¬ 
deration or causa and were termed PrcetoHan Pacts. 


Generalisation 

The history from Roman Contract Law 

of Roman 

contracts It is uncertain how far this progress of Roman ideas 

is up to a f rom a gross to a refined conception exemplifies the nece- 

certain 

point typical ssar y progress of human thought on the subject of Contract. 


* Modern laws, too, do not, as a general rule, recognise a 
mere agreement without consideration, i.e., a gratuitous 
promise, unless some sort of formality is gone through. In 
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The Contract-law of all other ancient societies but the 
Roman is either too scanty to furnish information, or else 
is*entirely lost. From the absence, however, of every thing 
violent, marvellous, or unintelligible in the changes des¬ 
cribed above, it may be reasonably believed that the history 
of ancient Roman Contracts is, up to a certain point, typical 
of the history of this class of legal conceptions in other 
ancient societies. But it is only up to a certain point that 
the progress of Roman Law can be taken to represent the 
progress of other systems of jurisprudence because the 
theory of Natural Law and the notion of vinculum juris are 
exclusively Roman and the many peculiarities of the mature 
Roman Law of Contract, which are traceable to these ideas, 
are the exclusive products of the Roman society. 

Criticism against Maine’s theory of derivation of 
Contract out of Conveyance 

Maine’s theory that Contract was derived from an 
imperfect Conveyance has not been accepted. There is an 
antecedent improbability in such derivation as these two 
conceptions are diametrically opposed to each other. Again 
Maine has taken the Stipulatio to t>e a simplified form of 
the Nexum. But we see that if the formal part of the 
Ncxum is dropped, that which remains is not the Stipulatio, 
it is the Nuncupatio —which however, is not the same thing 
as the Stipulatio , for the former was a mere verbal statement 
of the vendor ratifying what had been done in a set form 
of words, the latter was always a question put by the pro¬ 
misee and an answer made by the promisor. There is no 
evidence of the derivation of the stipulatio from the Ncxum . 


England only a Contract under seal can (speaking generally) 
be binding without consideration. In India it must be 
registered; for other necessary conditions Vide Sec. 25 of 
the Indian Contract Act. 
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history of 
contract 
in other 
ancient 
societies. 


Maine’s 
theory of 
the deriva¬ 
tion of Con¬ 
tract out 
of Convey¬ 
ance has 
not been 
accepted. 

i. It is 
highly 
improbable. 

ii. Stipula¬ 
tion is not a 
truncated 
form of the 
Nexum. 

But still the 



168 


ANCIENT LAW 


rsubstance 
•of Maine's 
argument is 

sound—;the 
conception 
of promise 
as the 

essence of a 
Contract is 
of late and 
slow growth. 

What do you 
tunderstand 
by a " Quasi - 
Contract” f 

(B. h. 

Jan., 11.) 

Quasi 

Contractual 
obligation 
is a fiction. 

Explain. 

(C. U. 

Jan., 44.) 

Quasi-Conr- 
tracts are 
not 

contractvS 
at all—they 
have only 
a strong 
superficial 
analogy 
t«o it. 


Definition 
of Quasi 
Contract. 


Recent opinion points the source of Contract to an earlier 
religious obligation, probably by oath. 

But “all this" says Pollock, “is in no degree prejudi¬ 
cial to the substance of Maine's argument which is to show 
that the law of contract, or, to be exact, any comprehensive 
doctrine of contract, appears everywhere in an advanced 
stage of legal development. This is undoubtedly sound.’* 

Quasi-Contract 

The word quasi, prefixed to a term of Roman 
law, implies that the conception, to which it serves 
as an index, is connected with the conception, with 
which the comparison is made, by a strong super¬ 
ficial analogy or resemblance. It does not denote 
that the two conceptions are the same or that they 
belong to the same genus. On the contrary, it nega¬ 
tives the notion of an identity between them ; but it 
points out that they are sufficiently similar for one to 
be classed as the sequel to the other. Thus a Quasi- 
Contract is not a Contract at all. The commonest 
sample of a Quasi-Contract is the relation subsisting 
between two persons one of whom has, under a 
mistake of fact, paid to the other money which 
he does not owe to him. The law consulting 
the interests of morality imposes an obligation on 
the receiver to refund, but the very nature of the 

* When the law imposes upon one person, on the grounds 
of natural justice, an obligation towards another similar to 
that which arises from a true contract, although no Contract, 
express or implied, has in fact been entered into by them 
to that effect, such obligation is said to arise from Quasi 
Contract.—Jenks. 
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transaction indicates that it is not a contract, in as 
much as the Convention or mutual agreement, the 
most essential ingredient of Contract, is wanting. 
The receiver lias not promised to repay the money* 


and, m all probability, he received the money Implied 

Contracts 

intending to keep it. are real Con- 

It is a mistake to identify the Quasi-Contracts J^n^fested 
of the Roman Law with the Implied Contracts of by acts a!K * 

conduct 

the English law. Implied Contracts are true Contracts and not by 
which Quasi-Contracts arc not. In Implied Contracts 
a real agreement is manifested by acts and circum- - 


stances, whereas in express contracts it is manifested . x 

Why ts it a 

by words. This is the only difference between an mistake to 

, identify 

express and an implied contract but whether one Quasi 
chooses to express his intention by words or by acts 'implied 
and circumstances, is a matter of indifference, so far Contracts? 
as the theory of agreement is concerned.,! Dec., 41 •) 


What led to the advancement of Roman law 

The first attempts of the human mind at genera- devotion of 

lisation are directed towards the rules of conduct the Romans 

to the study 

regulating the affairs of daily life, and thus, the of law 


* “It may be said that the receive has been guilty of 
wrong (or tort) in withholding the money which does not 
belong to him. But the position hardly satisfies the legal 
conception of a tort.'’—Jenks. 

t Under the name of implied Contracts are included in 
English law not only such real contracts as may properly 
be called implied contracts but also many contracts which 
are not contracts at all and cannot strictly be called implied 
contracts but may properly be compared with the Quasi- 
Contracts of the Roman law. The proper term for them 
would be Constructive Contracts. —Pollock. 
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Explain and 
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Jan., 16.) 


Write a 
short note 
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predomi¬ 
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in Rome. 

(C. U. 

July, 19.) 


In archaic 
commu¬ 
nities 


study of its laws becomes the earliest intellectual 
pursuit to which a young nation becomes exclu¬ 
sively and zealously devoted. After a time, the mono¬ 
poly of mind by law is broken down. Art, Litera¬ 
ture, Science, and Politics begin to claim their share 
of the national intellect ; and the study of law is 
confined to a profession. This succession of changes 
exhibited itself strikingly at Pome. To the close of 
the Republic law was the sole field for all ability 
except the special talent of a capacity for general¬ 
ship. A new stage of intellectual progress began 
with the Augustan age, as it did in England with 
the Elizabethan era. But from this point the history 
of intellectual progress at Rome differs from that 
of England and other countries. Owing to the opera¬ 
tion of special causes Roman intellect again fell back 
exclusively on the cultivation of law, and its progress 
in poetry and prose was as brief as it was brilliant. 
As through law lay the approach to fame, to office, 
to the council-chamber of the monarch—it may be 
to the very throne itself—all men of capacity 
naturally flocked to it. It was the exclusive devotion 
of Romans to law through this long period of time, 
from the date of the Twelve Tables to the separation 
of the Eastern and Western Empires, that contributed 
to the advancing and perfecting of Roman law. 

Influence of Roman Contract Law 
on Feudalism 

Feudalism was compound of archaic barbarian 
usage with Roman law. A fief differed little from 
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the ordinary association in which men of primitive 
civilisation are everywhere seen united. It was an 
organically complete brotherhood of associates whose 
proprietary and personal rights were inextricably 
blended together. But though it resembled archaic 
communities to a great extent, there was one great 
difference. The archaic communities are held 
together, not by express rules, but by sentiment or 
instinct ; and newcomers into the brotherhood are 
brought within the range of this instinct by falsely 
pretending to share in the blood relationship from 
which this sentiment naturally springs. But the 
earliest feudal communities were neither bound 
together by mere sentiment nor recruited by fiction. 
The tie which united them was contract, and they 
obtained new associates by contracting with them. 
It was the share occupied in them by Contract which 
principally distinguishes the feudal institutions from 
the unadulterated usages of primitive races. The 
lord had many of the characteristics of a patriarchal 
chieftain, but his preorgative was limited by a variety 
of settled customs traceable to the express conditions 
which had been agreed upon when infeudation took 
place. 


sentiment 
or instinct 
proceeding 
from blood- 
relationship, 
real or 
fictitious, 
formed the 
bond of 
union, but 
the tie 
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Write a 
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Contract. 

(C. U. 
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The more 
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code the 
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legislation. 
Elucidate. 

(C. U. 
July, 40, 
July, 31). 


How do you 
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derance of 
criminal 
law in 
ancient 
codes f 

Does it 
argue for 
a state of 
ungovemed 
license in 
the child¬ 
hood of 
nations t 

(C. U 
Jan. 46.) 


THE EARLY HISTORY OF 
DELICT AND CRIME 
Preponderance of penal over civil law 
in archaic societies 

All the known collections of ancient law are 
characterised by a feature which broadly distinguishes 
them from systems of mature jurisprudence. The 
proportion of criminal to civil law is exceedingly 
different. It may be laid down that the more archaic 
the code the fuller and minuter is the penal legisla¬ 
tion. How are we to account for this? 

This was no doubt, to a great extent, due to 
the violence habitual to the communities which for 
the first time reduced their laws to writing. The 
legislator proportioned the division of his work to 
the frequency of a certain class * of incidents in 
barbarian life. This account is however not quite 
complete. That the scope for civil laws in primitive 
societies was scanty should not be lost sight of. 
Ninetenths of modern Civil Law are made up of 
the Law of Persons, of the Law of Property and 
Inheritance and of the Law of Contract. It is plain 
that all these provinces of law must shrink within 
narrower boundaries the nearer we make our approach 
to the infancy of society. Thus the Law of Persons, 
which is nothing else than the Law of Status, will 
be restricted to the scantiest limits as long as all 
forms of status are merged in common subjection to 
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Paternal Power, as long as the Wife has no rights 
against the husband, the Son none against his Father, 
and the infant Ward none against the Agnates who 
are his guardians. Similarly, the rules relating to 
Property and Succession can never be plentiful so 
long as property devolves within the family, and if 
distributed at all, is distributed inside the circle. 
But the greatest gap in ancient civil law will always 
be caused by the absence of Contract, for which 
there was so small a room in ancient societies that 
some archaic codes do not mention it at all. There 
are no corresponding reasons for the poverty of 
penal law, and, accordingly, even if it be hazardous 
to pronounce that the childhood of nations was 
always a period of ungoverned violence, we shall be 
able to understand why criminal law preponderates 
over civil law in ancient codes. 


Nature of ancient penal law # # 

* 

When we speak of primitive jurisprudence giving The penal 

to criminal law a priority, unknown in later ages, Ancient 

it is to be observed that the inspection of ancient 

codes shows us that the law which ancient societies the law of 

crimes , it is 

exhibited in unusual quantities is not true criminal the law of 

law. All civilised systems of law agree in drawing ° r 

a distinction between offences against the State or Explain , 

Community and offences against the Individual, and and discuss. 

they are respectively called Crimes and Wrongs, j £{ v U ' 50 

crimina and delicta. Now, the penal law of ancient J«fy, 49, 

Jan., 46, 

communities is not the Law of Crimes ; it is the law June, 44, 
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July, 38, of Wrongs, or to use the English technical word, of 
Jan., 38.) 


Distinction 
between a 
Crime and 
a Tort 
and 

examples 
thereof . 

(C. U. 

June, 47, 
Jan, 42, 
July, 34). 

Peculiarity 
of primi¬ 
tive juris 
prudence. 

(C.' U. 

Jan., 48). 

Is it correct 
to say that 
the modern 
law of 
crimes is 
the ancient 
law of 
torts ? 


The point on which the distinction hinges is whether the 
Individuals or the Community is conceived to be wronged. 
In Torts, the person injured proceeds against the wrong-doer 
by an ordinary civil action, and recovers compensation in the 
shape of money damages if he succeeds. In Crimes it is the 
State which proceeds against the wrong-doer, for the wrong¬ 
ful act affects not only an individual but the whole commu¬ 
nity. Thus an assault from the point of view of the persons 
injured constitutes a tort, but from the point of view of the 
State it is a crime, as it is a menace to the safety of society 
generally. 

In ancient codes, offences which we are accus¬ 
tomed to regard exclusively as crimes were exclusive¬ 
ly treated as torts ; and not theft only, but also assault 
and violent robbery, were associated by the juris¬ 
consult with trespass, libel and slander. All alike 
gave rise to an Obligation or vinculum juris, and were 


(C. U. 


June, 47, 
June, 24). 


Funda¬ 
mental 
difference 
between 
the concept 
of crimes 
in ancient 
and modern 
times 


Account 
for the 
difference. 

(C. U. 
Jan., 48, 
Jan., 40, 
July, 39.) 


all requited by a payment of money. The German 
codes provided money compensation not only for 
minor injuries but also for homicide. Under Anglo- 
Saxon law a sum was placed on the life of every 
freeman according to his rank and a corresponding 
sum on every wound that could be inflicted on his 
person, and for nearly every injury that could be 
done to his civil rights, honour, or peace, the sum 
being aggravated according to the circumstances of 
the case. If, therefore, the criterion of a delict, 
wrong, or tort be that the person who suffers it, and 
not the State, is conceived to be wronged, it may be 
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asserted that in the infancy of jurisprudence, the Explain , 


citizen depends for protection against violence of 
fraud not on the Law of Crimes but on the Law of 
Torts. 

Different kinds of offences and the 
earliest conception of Crime 


illustrate 
and discuss 
this 

proposition . 

(C. U. 

Jan., 49, 
July, 48, 
June, 47, 
June, 44). 


We have just seen how copiously Torts are 

enlarged upon in primitive jurisprudence. It must 

be added that there were laws punishing Sins — 

archaic law entailed penal consequence on certain 

classes of facts and on certain classes of omissions, The idea of 

as being violations of divine prescriptions and com- ^a^tthe 

mand. The conception of offence against God pro- 

duced the second class of ordinances, the conception produce a 

true 

of offence against one’s neighbour produced the first ; criminal 

but the idea of offence against the State, or aggregate laWm 
_ . _ „ . . . Why not t 

Community, did not at first produce a true criminal ^ 

law. Jan, 40). 

Yet it is not to be supposed that a conception 

so simple and elementary as that of wrong done to * * 

the State was wanting in any primitive society. It Q ivea 

seems rather that the very distinctness with which short 

account of 

this conception was realised is the true cause which the develop - 
at first prevented the growth of criminal law. At Criminal 
all events, when the Roman community conceived ^J^ nt 
itself to be injured, the analogy of a personal wrong societies. 
received was carried out to its consequences with ^.^ 38 , 
absolute literalness, and the State avenged itself on 32). 
the individual wrong-doer. The result was that, in 
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The earliest 
conception 
of Crime. 


There was 
at first no 
true 

criminal 

law. 


The part 
played by 
the State in 
Torts was 
originally 
that of an 
Arbitrator 
who award¬ 
ed damages 
and who 
claimed a 
share in the 


the infancy of the commonwealth, every offence 
touching its security or its interest was punished by 
a separate enactment of the Legislature. And this is 
the earliest conception of a Crimen or Crime —an 
act involving such high issues that the State, instead 
of leaving its cognisance to the civil tribunal or the 
religious court, directed a special law or privilegium 
against the perpetrator. The procedure adopted was 
identical with the forms of passing an ordinary 
statute ; it was set in motion by the same persons 
and conducted with precisely the same solemnities. 
Of this nature were the Athenian Bills of Pains and 
Penalties and the criminal jurisdiction of the Anglo- 
Saxon Witenagemot. 

Thus the trial of a criminal was a proceeding 
wholly irregular, wholly independent of settled rules 
and fixed conditions. Consequently, both for the 
reason that the tribunal dispensing justice was the 
Sovereign State itself and also for the reason that 
no classification of acts prescribed or forbidden was 
possible, there was not at this epoch any Law of 
Crimes, any criminal jurisprudence. 

The part played by the State in Torts 
It may be said that the Community, besides 
interposing to punish crimes legislatively, has from 
the earliest times, interfered by its tribunals to 
compel the wrong-doer to compound for his wrongs, 
and if it does this, it must always have supposed 
that in some way it was injured through his offence. 
But however strong the inference may seem to us 
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nowadays, it is very doubtful whether it was actually compensa- 

drawn by the men of primitive antiquity. How little awarded, 

the notion of an injury to the community had to do ^ong^done 

with the earliest interferences of the State through its to himself, 

. but as liis 

tribunals is shown by the curious circumstances that remunera- 

in the original administration oj justice, the proceed - trouble and 
ings were a close imitation of the series of acts which lossoftime ‘ 
were likely to be gone through in private life by 
persons who were disputing, but who afterwards 
suffered their quarrel to be appeased. The magistrate 
carefully simulated the demeanour of a private arbi¬ 
trator casually called in. 

Evidence in support Main’s view 
1. Roman Legis Actio Sacramenti 
The most ancient judicial proceeding known to The Legis 
us, the Legis Actio Sacramenti (the law of the menti—tht' 

sacramental action or suit), out of which all the nlos . t . 

ancient 

later Roman actions may be proved to have grown, form of a 
fully supports the view set forth above as to the part su jt. 

played by the State in torts. 

* 

Gaius thus describes its ceremonials. The subject of 
litigation is supposed to be in Court. If it is moveable, it 
is actually there. If it be immovable, a fragment or sample 
of it, is brought in its place; land, for instance, is represent¬ 
ed by a clod, a house by a single brick. The proceeding 
begins by the plaintiff’s advancing with a rod, which 
symbolises a spear. He lays hold of the thing and asserts 
a right to it with a set form of words and touches it with 
the spear. The defendant also goes through the same series 
of acts and gestures. On this the Psetor intervenes and bids 
the litigants relax their hold. They obey and the plaintiff 
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In the 
Legis Actio 
Sacramenti, 
one may 
see a 

dramatiza¬ 
tion of the 
Origin of 
\justice . 

Develop. 

(C. U. 

Jan,, 40). 


Trial scene 
of Homer’s 
llliad 
supports 
Maine's 
interpreta¬ 
tion of the 


demands from the defendant the reason of his interference, 
a question which is replied to by a fresh assertion of right. 
On this, the first claimant offers to stake a sum of money, 
called a sacramentum, on the justice of his own cause, and 
the defendant accepts the wager. The Psetor takes security 
for the sacramentum which goes into the coffers of the 
State. The real trial is then gone through before a Judge 
who is appointed to examine the facts. 

It is impossible to refuse assent to the suggestion 
that one may see in the Legis Actio Sacramenti, 
which was a necessary preface to every Roman suit, 
a dramatization of the Origin of Justice. Two armed 
men are wrangling about some disputed property. 
The Praetor happens to be going by, and interposes 
to stop the contest,* The disputants state their case 
to him and agree that he shall arbitrate between them, 
it being arranged that the loser, besides resigning 
the subject of the quarrel, shall pay a sum of money, 
called a sacramentum, to the umpire as remunera¬ 
tion for his trouble and loss of time.* 

11 . Homeric trial-scene 

That what has been said above is a correct expla¬ 
nation of the Legis Actio Sacramenti appears from 
the trial-scene described by Homer in his llliad, 
where one person asserts that he has paid the com- 

* The account given by Maine of the symbolism involved 
in the Legis Actio Sacramenti may be taken as generally 
correct. The sacramentum itself, however, seems to have 
had the definite and practical purpose of bringing the matter 
in dispute within the highest jurisdiction. Each party 
swears to the justice of his case under a conventional 
forfeiet, and thus the King, who is also the chief priest, 
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position money for a homicide, the other that he Legis Actio 
has never received it. The point of detail, however, Sacramenit ' 
which stamps the picture as the counterpart of the 
archaic Roman practice is the reward designed for 
the Judges. Two talents of gold lie in the middle 
to be given to him who shall explain the grounds 
of the decision most to the satisfaction of the 
audience. 


Origin of fines inflicted by Courts 

In further confirmation of the interpretation given Fines 

to the Legis Actio Sacramenti it may be added that by Courts 

many observers of the earliest judicial usages of ^s°were" 

modern Europe have remarked that the fines inflicted originally 

Sacr amenta. 

by Courts on offenders were originally sacramenta. 

The State did not take from the defendant a com¬ 
pensation for any wrong supposed to be done to itself, 

but the sum paid to the State was only a fee for It was not 

penal, but 

hearing and determining the case at the request of a fee. 
the parties. It was not penal, but a fair price of its 
time and trouble. 

III. Measure of damages in ancient law 

Ancient law furnishes other proofs that the The 

measure of 

earliest administrators of justice simulated the damages, 
probable acts of persons engaged in a private quarrel, jaw^was * 
In settling the damages to be awarded they took as 
their guide the measure of vengeance likely to be vengeance 

is brought in to decide which of them is perjured. If this 
opinion is right the Praetor does not represent a discreet 
passer-by but intervenes as the minister of the King’s 
justice.— Pollock. 
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tikely to be 
exacted 
by the 
aggrieved 
person. 

(C. U. 

June, 42). 

An illustra¬ 
tion :— 


The 

distinction 

between 

the 

punishment 
awarded to 
Manifest- 
thief and 
Non¬ 
manifest 
thief under 
the Roman 
Law. 


The 

measure 
of punish¬ 
ment in 
modern law 
is the 
degree of 
criminality 


exacted by the aggrieved person under the circum¬ 
stances of the case. This is the true explanation 
of the different penalties imposed by ancient law on 
offenders caught in the act or soon after it and on 
offenders detected after considerable delay. 

Roman law divided thefts into manifest and non-mani- 
fest. The manifest thief was one who was caught within the 
house iii which he had been pilfering or who was taken while 
making off to a place of safety with the stolen goods. The 
non-manifest thief was one who was detected under any 
circumstances other than those described. The former could, 
at the period of the Twelve Tables, be put to death or made 
a slave of the owner of the property, but, afterwards he 
had only to pay fourfold the value of the stolen goods, 
the latter always paying merely double. The ancient law¬ 
giver doubtless considered that the injured proprietor, if 
left to himself, would inflict a very different punishment 
when his blood was hot from that with which he would be 
satisfied when the thief was detected after a considerable 
interval; and to this calculation the legal scale of penalties 
was adjusted. The principle is precisely the same as that 
followed in the Anglo-Saxon and the other Germanic codes, 
where they suffer a thief chased down and caught with the 
booty to be hanged or beheaded on the spot, while they 
exact the full penalties of homicide from any body who 
kills him after the pursuit had been intermitted. 

Measure of punishment in modern times 

The measure of punishment in modern times 
depends on the degree of criminality—the extent of 
moral guilt—the offender has incurred. But in 
primitive law, the impulse of the injured person was, 
as we have just seen, the proper measure of the 
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vengeance he was entitled to exact. Traces of this theoffen- 
are seen in modern jurisprudence where it admits incurred, 
grave and sudden provocation as an extenuating 
circumstance. 


Development of Cirminal Law 

The primitive history oj Criminal J^aw, as seen 
in the legal history of Greece and Rome, divides 
• itself into jour stages. Understanding that the con¬ 
ception of Crime , as distinguished from that of 
Sin, involves the idea of injury to the State or collec¬ 
tive community, we jirsl find that the State, when 
it conceived itself to be injured, directly interposed, 
and by isolated acts, avenged itself on the author 
of the evil which it had suffered. This is the point 
from which we start ; each indictment is now a bill 
of pains and penalties, a special law naming the 
criminal and prescribing his punishment. 

At Greece the HcUcca, or the High Court of Popular 
Justice, was simply the Popular assembly convened for 
judicial purposes. At Rome the old Judicia Populi at which 
the Kings are said to have presided, were simply solemn 
trials of great offenders under legislative forms. 

A second step is accomplished when the multi¬ 
plicity of crimes compels the legislature to delegate 
its power to particular Qvuzstiones or Commissions, 
each of which is deputed to investigate a particular 
accusation, and if it be proved, to punish the parti¬ 
cular offender. Thus the earliest criminal tribunals 
are merely subdivisions or committees of the legis¬ 
lature. 


The 

different 
stages 
through 
which the 
primitive 
history of 
criminal law 
has pro¬ 
ceeded. 

(C. U. 

Jan,. 41, 
Jan.,39, 

Jan., 35). 

A ccount of 
the develop¬ 
ment of 
criminal law 
in ancient 
societies. 

(C. U. 
jan., 38, 
June, 24,) 

1st stage 
The 

criminal. 
tribunal is 
the legisla¬ 
ture itself, 
and every f 
indictment 
takes the 
form of a 
special law 
directed 
against the 
criminal. 
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2nd stage 

It is a 
Committee 
of the 
legislature 
appointed 
to try and 
punish a 
particular 
offender 
when a 
State 
offence is 
committed. 

3rd stage 

It is a 

Standing 

Committee 

of the 

legislature 

appointed 

periodically 

to try a 

certain 

class of 

crimes. 


4th stage 

It is a 

permenent 

Bench. 


Quatstio 

Pcrpetuce 


The Roman Qucestiones or Commissions bore the same 
relation to the Assembly as a Committee of the House of 
Commons bears to the House itself, except that the Roman 
Commissioners did not merely report to the Comitia, but 
exercised all powers which that body was itself in the habit 
of exercising, even to the passing of .sentence on the 
accused. 

Yet another higher stage is reached when the 
legislature, instead of waiting for the Commissioners, # 
periodically nominates commissioners on the chance 
of certain classes of crimes being committed, and in 
the expectation that they will be preperated. 

The Qucestiones at this stage approaches the character 
of Standing Committee of the House of Commons. The old 
Questions Parricidi and the Duumiviri Perducllionis may 
be cited as instances. The former was deputed to try all 
cases of parricide and murder, and seemed to have been 
appointed regularly every year. The latter was a Commis¬ 
sion of Two for trial of injury to the Commonwealth and 
was also named periodically. 

The last stage is reached when the Qucestiones 
from being periodical or occasional become perma¬ 
nent Benches—when the Judges, instead of being 
named in the particular law nominating the Com¬ 
mission, are directed to be chosen through all future 
times in a particular way and from a particular class 
—and when certain acts are described in general 
language and declared to be crimes, to be visited, in 
the event of their perpetration, with specified penal¬ 
ties appropriated to each description. 

A Qucestio PerpetiuB or a Permanent Commission was 
regular criminal tribunal whose existence dated from the 
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passing of the statute creating it and continuing till another was the 
statute should pass abolishing it. Its members were not 

regular 

specially nominated as were the members of the older criminal 

Qucestiones, but provision was made in the law constituing tribunal 

administer* 

it for selecting from particular classes the Judges who were j n g a true 
to officiate, and for renewing them in conformity with crnninal 
definite rules. The offences of which it took cognisance Rome, 
were also expressly named and defined in this statute and 
the new Qucestio had authority to try and sentence all 
persons in future whose acts should fall under the defini¬ 
tions of crimes supplied by the law. It was, therefore, a 

regular criminal judicature administering a true criminal As the 

Qucestiones 

jurisprudence. were mere 

The fact was, however, never lost sight of that the committees 
.. of the 

Qiujestiones^even when they became permanent, were mere x>opular 

Committees of the popular Assembly, the Comitia Tribula. Assembly, 

One immediate result of this was that the Comitia continued continued 

to exercise criminal jurisdiction by way of bills of pains and to exercise 

penalties long after the Qucestiones had been established. j ur i s dic- 

Thougli the legislatures had consented to delegate its powers lion by 

for the sake of convenience to bodies external to itself, ac t s long 

it did not follow that it surrendered them. The Comitia after the 

tried and punished offenders side by side with the Qucestiones ment c f t h e 

whenever it chose to do so. Qucestiones . 

Conversion of Wrongs into Crimes 

The last Qucestiones were added by the Emperor The grow-* 

Augustus and from that time the Romans may be J3^ nse 

said to have had a tolerably complete criminal law. majesty 

. of society 

Concurrently with its growth the conversion of resulted in 
. . , . . the gradual 

wrongs into crimes was going on, for, though the conversion 

Roman legislature did not extinguish the civil remedy ?^to crimes, 

for the more heinous offences, it offered the sufferer 

a redress which he was sure to prefer. The growing 
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The rise of 
the modern 
conception 
that the 
punish¬ 
ment of 
crimes 
belongs in 
a special 
manner to 
the 

Sovereign 
as the 
representa¬ 
tive and 
mandatory 
of his 
people. 


sense of the majesty of society revolted from crimes 
entailing nothing more ofr their perpetrator than the 
payment of money damages, * and the list of crimes 
in the Roman State gradually became as long as that 
in any community of the modern world. 

Rise of the modern conception of 
Criminal Jurisdiction 

During the Republic the criminal tribunals were, 
as we have seen, merely sub-divisions or committees 
of the legislature—the Popular Assembly. During 
the earlier history of the Empire, the place of the 
popular Assembly was gradually taken up by the 
Senate, acting as the mouthpiece of the Emperor, 
and, consequently, an extensive criminal jurisdiction 
was transferred to the Senate, in which the Emperor 
was, in theory, a member like other senators. But 
some sort of collateral criminal jurisdiction had been 
claimed by the Emperor from the first, and this, as 
recollections of the free commonwealth decayed, 
tended steadily to gain at the expense of the old tribu¬ 
nals. Gradually the punishment of crimes was trans¬ 
ferred to Magistrates directly nominated by the 
Emperor and the privileges of the Senate passed to 
the Imperial Privy Council which also became a 
Court of ultimate criminal appeal. Under these in¬ 
fluences the doctrine, familiar to the moderns, insen¬ 
sibly shaped itself that the Sovereign is the fountain 
of all justice and the depository of all grace. The 
theory of criminal justice had, in fact, worked round 
almost to the point from which it had started. It had 
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begun in the belief that it was the business of the 
collective community to avenge its own wrongs by its 
own hand and ended in the doctrine, now univer¬ 
sally recognised, that the chastisement of crimes 
belonged in a special manner to the Sovereign as 
representative and mandatory of his people. 

Recapitulation and comments 

While violent wrongs were undoubtedly the first to be 
remedied by civil law, a notable feature of many ancient 
codes of law is that the element of genuine criminal law is 
entirely absent from them. The Leges Barbarorum are more 
or less tariffs of damages payable for particular wrongs, pre¬ 
eminently violent wrongs, such as murder and maiming. 
The compensation payable for every offence is fixed. In the 
Njals Saga we find how coolly murders committed by mem¬ 
bers of the family or slaves are compounded for between 
heads of the families. The Anglo-Saxon Codes are also 
tariffs of damages. Early Roman Law too provides only civil 
remedies for wrongs and there is no regular procedure by 
which Crimes may be punished instead of being compounded 
for. When an offence roused the resentment of the entire 
community it would be punished in early Rome, as an act of 
State, by the legislature itself. In course of time cases of 
this character are referred in Rome to special committees 
or Quaestors of the legislature. As the occasion for the 
appointment of Qusestores multiply, permanent Quaestores are 
appointed who would deal with particular class of cases. 
These Queeestores are thus gradually transformed into regu¬ 
lar Courts for the decision of criminal cases of a particular 
character. 

The action of the State for the punishment of offences 
was called forth originally by acts directed against the State 
alone, or possibly by an outrageous offence which roused the 
wrath of the entire community. Gradually however the 


Recapitula¬ 
tion of 
Maine’s 
theory of the 
evolution of 
the criminal 
law. 
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State begins to take a larger view of its functions and inter¬ 
ests and undertakes the punishment of other offences. This 
process goes on till a whole class of criminal offences is 
established. These offences are distinguished from delict in 
that they are punished by the State either by corporal 
punishment or by fines, while a delict is compensated by 
payment of damages to the wronged party, though the 
amount of damages itself may be penal rather than repara- 
tory. It seems also that the Romans gradually developed 
the theory that Crimes were violations of the rights of the 
State. But, even then, the State did not rise to the sense 
of its rights in the matter of private wrongs like theft or 
assault all at once, but gradually extended its activities 
towards punishing these as people began to develop wider 
notion of its rights. 

Comments This, in brief, is the history of the criminal law in Rome 

on Maine's according to Maine. But this is not the whole story , even 
theory of the % & _ 

evolution of in respect of the law of Rome, nor a history that we find 

the criminal followed everywhere. It would be altogether unjustifiable to 
law. 

conclude from this that the concept of offence was neces¬ 
sarily later in legal history than that of delict. 

To get a large grasp of the significance of ancient law in 
Rome or Germany we have to take the laws and social insti¬ 
tutions all together. When we consider the laws as supple¬ 
mented by other social institutions we shall find that, while 
the laws speak of compensation for wrongs, there are besides 
the laws other ways in which offences are dealt with. There 
was religion with its code of Sins and punishment after 
death, to be compounded for by penances and expiations in 
this world, which helped to keep society in order. 

The religious organisation of Society was more ancient 
than the State and its sanctions were in those days, much 
more effective than mere human sanctions. Everywhere, in 
primitive and ancient times, we find penances imposed by 
religious law for offences long before Crimes are punished 
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by the State. It is in this religious code of Sin and Penance, 
which existed side by side with the reparatory code of civil 
law in primitive society , that we have to seek the roots of a 
Jaw of Crimes . Even in Rome, it seems probable that the 
legislature was moved to inflict punishments on parricides 
and similar offenders very largely by reason of the fact that 
the offence was very seriously against religion. In India 
we find that at quite an early age the King comes in to 
assist the religious law and inflict punishments on offenders 
against religion and incidentally punishes some violent 
wrongs. It seems probable that in India punishment of 
violent offences came into existence before civil actions. It 
was the same in Persia.—Dr. N. C. Sengupta iii his Evolu¬ 
tion of Law. 
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OPINIONS 

ON 

Maine’s Ancient Law 

adapted for Students 
By 

P. Sengupta 

Late Lord Sinha, K.C.S.I., K.C., P.C. :— 

“It is an excellent summary of Maine's Ancient Law, 
bringing it up to date in the light of modern researches. It 
ought to be of very great help to B. L. students.” 

Late Mr. M. N. Bose, M.A. (Cantab.)* Bar-at-Law :— 

“I have read this book with care. I taught the book in 
class for some years and know the difficulties students feel. 
The chief difficulty is to bring the book up to date in accordance 
with modern researches. Mr. Sengupta's notes fill up these 
gaps ; they show great care and thoroughness. I believe it 
will be a very valuable book—specially to those who have not 
the opportunity of attending lectures on the subject, either in 
the law classes or in their M. A. course in History.” 

The Calcutta Law Journal :— 

“Mr. Sengupta has done his work well. In the hope 
that it will be properly used, we commend it to students,” 

—July 16, 1913. 
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